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Abstract

The fairly recent developments of climate change have generated global discussions and debates on 
how to deal with its consequences. In the area of international law, discussions has circled inter alia  
around solutions on how to lower states' greenhouse gas emissions; how to assist developing states 
in the issue; and, as this essay will focus on; how to deal with the future influx of people fleeing 
these consequences. Climate change involves both rising sea levels, draught, and an increase of 
natural disasters – all of which are situations which can make places uninhabitable for humans and 
force them away from their homes.

If one starts to study this area of law, one quickly understands that the legal solutions in place 
today do not cope with the future danger. The existing regimes do not provide for explicit protection 
to these migrants and states seem to have a very cautionary approach as to whether they are legally 
bound to give protection. The present study identifies these gaps in the existing legal framework 
and examines solutions. 

The conclusions made in this study are of the perception that in large, the only obligations that 
states  have  in  regards  as  to  provide  protection  to  those  displaced  internally  and externally  by 
climate change are those obligations contained in international human rights law. In some specific 
areas, it provides sufficient protection whereas in the most it does not. Thus, in order to fully protect 
environmentally displaced people, a new instrument would have to be drafted, providing them with 
specific legal status and certain rights under public international law. 

Keywords: Environmentally Displaced People; Public International Law; International Human  
Rights Law; International Refugee Law.
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PART I – The dissertation 

Climate change is a completely different phenomenon altogether and it is going to add to  
already existing problems. The world community needs to think about having a new set of  
legislation to deal with the problem, to deal with refugees that will actually be induced by the  
factors of climate change.

– Rizwana Hasan, Bangladesh Environmental Lawyers Association 

1. Introduction 

1.1 Background 
The main impacts of climate change will be those of sea level rise, increases in temperature and 
heat waves as well as more frequent and intense storms, floods and droughts due to a more intense 
hydrological cycle.1 No country will be spared from the effects of climate change, however, severe 
impacts  will  be  disproportionately felt  by many of  the  world's  poorest  regions.  And why is  it 
disproportional? Since these countries and their population have contributed the least to climate 
change.2 

One of the most vulnerable countries to climate change is Bangladesh, because of its extremely 
high population density, geography, dependence on agriculture, constraints on natural resources and 
already high incidence of natural disasters.3 The production of food, access to water, human health, 
and the ability of people to maintain a home and support themselves will be affected when the 
climate change impact gets worse in Bangladesh in the next century. Overall, this will result in that 
peoples' survival strategies will be challenged.4 Bangladesh has 160 million inhabitants, of which 80 
per  cent  of  the  population  daily  lives  on  less  than  $  2  and  where  three-quarters  live  in  the  
environmentally fragile countryside.  It is anticipated that approximately in the middle of the 21 st 

century, many climate-related refugees in Bangladesh will be required to move across international 
borders. Currently, most of the movement in Bangladesh is not across borders but rather internal.5 

Other countries in a similar situation, but whose threat is even more eminent is those of low-
lying small island states. For example Tuvalu, an island whose highest point is only five meters 
above sea level, is facing a threat of becoming a modern Atlantis.6 Their only option will at the end 
be external displacement. Tuvalu has commenced negotiations with New Zealand and Australia, 
where they have requested environmental refugee status, without finding a satisfactory or sufficient 
solution.7 For  Tuvalu,  the  future  is  doomed.  Tuvaluans  have  human  rights  and  principles  of 

1 JOHN HOUGHTON, GLOBAL WARMING: THE COMPLETE BRIEFING 232 (2009)
2 ENVIRONMENTAL JUSTICE FOUNDATION, A NATION UNDER THREAT: THE IMPACTS OF CLIMATE CHANGE ON HUMAN RIGHTS AND FORCED 

MIGRATION IN BANGLADESH 4 (2012) available at:
       http://ejfoundation.org/sites/default/files/public/A_Nation_Under_Threat.pdf   [accessed May 21, 2013]. 
3 Id. 
4 JANE MCADAM, CLIMATE CHANGE, FORCED MIGRATION, AND INTERNATIONAL LAW 161, 162 (2012). 
5 Id., at. 162
6 See Rebecca Elizabeth Jacobs, Comment, Treading Deep Waters: Substantive Law Issues in Tuvalu's Threat to Sue  

the United States in the International Court of Justice, 14 PAC. RIM L. & POL´Y J. 107 (2005).
7 Under the Pacific Access Category immigration program, New Zealand has agreed to accept seventy-five Tuvaluans  

a year, but only whose who meet specific immigration categories.  FRIENDS OF THE EARTH, A CITIZEN'S GUIDE CLIMATE 
REFUGEES 6  (2007)  available  at:  http://www.foe.org.au/resources/publications/climate-justice/CitizensGuide.pdf 
[accessed May 21, 2013]. Australia has on the contrary refused to accept any environmental refugees from Tuvalu.  
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international law in their favor, but this will not save their island from extinction. If not for some 
miracle adaptation measures that might not exist and that certainly no one is willing to pay for, the 
island  of  Tuvalu  will  most  likely  drown.8 As  former  Tuvaluan  Prime  Minister  Koloa  Talake 
explained in heartbreak in a radio-interview:

The  only  thing  that  I  will  bring  to  New  Zealand  is  my  atlas,  so  when  [Tuvalu]  finally  
disappears, my grandchildren or their children wills till be able to see the dot on the map that  
once upon a time was a country called Tuvalu.

The increase of greenhouse gases, especially carbon dioxide has been the dominant forcing for 
climate change over the last two centuries.9 The present levels of these gases in our atmosphere and 
their  rate of increase is  unprecedented over the last  half  million years (and probably for much 
longer).10 Increase in greenhouse gases is without doubt the largest of the factors that can lead to 
climate change during the twenty-first century.11

These events can lead to a direct and immediate threat to life and other socio-economic rights 
resulting in an incapacity of households being able to adapt.  Families are thus being forced to 
abandon their homes and land. The prognosis for these people is an uncertain future, without legal 
recognition and largely unaided beyond immediate disaster relief.12

In  1990,  the  First  Assessment  Report  of  the  Intergovernmental  Panel  on  Climate  Change13 

(IPCC)  noted  that  the  greatest  single  impact  of  climate  change  might  be  the  one  of  human 
migration:   150 million people could be displaced by 2050, because of  climate change related 
phenomenon like desertification, increasing water scarcity, floods and storm etc.14 Since then there 
has been a serial of other various analysts trying to put a number on future flows of climate change 
migrants – the most widely repeated prediction being 200 million by 2050.15 This means that in 37 
years, one in every 45 people in the world would have been displaced by climate change.16  

1.2 Aim of Study
The object and purpose of this paper is to examine international law in the area of people fleeing 
consequences of climate change in general and in particular what kind of protection they can be 
given due to states' international obligations. This issue can be formulated in two core questions 
which will be provided answers throughout the study:

• Are states obliged under international  law to offer certain protection to  environmentally 
displaced people, and if, under what circumstances? 

• If not, or if the obligations are not wide enough, how can the problem legally be solved?

Id. 
8 Tiffany T.V. Duong, When Islands Drown: The Plight of ”Climate Change Refugees” and Recourse to International  

Human Rights Law 31 U. PA. J. INT'L L. 1265 (2010).
9 JOHN HOUGHTON, supra note 1 at. 65.
10 Id., at 90.
11 Id., at 167.
12 Id. 
13 IPCC was set up jointly by the World Meteorological  Organization (WMO) and the United Nations Environment  

Programme (UNEP) in 1988 to provide authoritative assessments, based on the best scientific literature, on climate 
change causes, impacts and possible response strategies. 

14 Intergovernmental Panel on Climate Change (IPCC), Climate Change: IPCC Scientific Assessment Report (1990) 
available at: http://www.ipcc.ch/ipccreports/far/wg_I/ipcc_far_wg_I_full_report.pdf [accessed May 21, 2013]. 

15 OLI BROWN,  INTERNATIONAL ORGANIZATION FOR MIGRATION (IOM),  MIGRATION RESEARCH SERIES NO.  31:  MIGRATION AND 
CLIMATE CHANGE 29 (2008).

16 From a predicted global population of 9.075 billion in 2050 from 6.54 billion in at an annual growth rate of 1.1%.
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1.3 Method 
We have been using mainly three legal methods in the construction of this dissertation. The first is 
an examination of of existing law, having an approach of a “judge” – how would a judge rule in the 
case at hand and what is de lege lata in this specific field? 

Since we are implementing our research in the area of international law, that being the law 
governing  relations  between  states  and  relations  between  states  and  individuals,  an  adequate 
approach to the sources of law used would be the one conducted by the International Court of  
Justice (ICJ)17, the primary judicial branch of the United Nations (U.N.). The main functions of the 
ICJ are to settle legal disputes submitted to it by states and to provide advisory opinions on legal 
questions submitted to it by duly authorized international branches, agencies and the U.N. General 
Assembly. 

Article 38 (1) of the Statute of the ICJ contains the provision regarding sources of law and it 
reads as follows:

The Court, whose function is to decide in accordance with international law such disputes as 
are submitted to it, shall apply: 

(a)  international  conventions,  whether  general  or  particular,  establishing  rules  expressly 
recognized by the contesting states; 

(b) international custom, as evidence of a general practice accepted as law; 

(c) the general principles of law recognized by civilized nations; 

(d) [...]  judicial decisions and the teachings of the most highly qualified publicists of the  
various nations, as subsidiary means for the determination of rules of law, 

The second legal method we have engaged in is that of a purely academic discussion; we have 
also taken into account some more controversial and extensive interpretations and theories in some 
matters which may not be the law exactly as it exists today, but it may be progressively becoming  
law. At the very least, this approach provides us with interesting views of legal thought which can 
be used in our third method; 

The last legal method we have been using is that of a de lege ferenda approach. We will in our 
analytical discussions and conclusions make an effort to produce brief aspects on legal solutions to 
the issue at hand.

The legal citation system in use has been that provided by the Harvard Law Review Association, 
the Columbia Law Review, the University of Pennsylvania Law Review and the Yale Law Journal: 
“The Bluebook: A Uniform System of Citation”, a style guide that is the most widely used legal 
citation system in the United States and that has also reached success internationally.

1.4 Material
As described above, the legal sources used when conducting the research within our  de lege lata 
method are the ones used by the International Court of Justice. Hence, when we research on what 
the law is our first prioritization has been to look into conventions, customary rules and general 
principles established on the area. When these primary sources does not cover the field or proves to 
be vague (which is  often the case in this  study)  we have used subsidiary resources;  prominent 
authors, including those documents and reports made by the U.N. bodies, whose expertise in the 
field  cannot  be  doubted.  When  conventions  such  as  the  International  Covenant  on  Civil  and 

17 As this provision is the one usually accepted as constituting a list of the sources of international law, See e.g., PETER 
MALANCZUK,  AKEHURST'S A MODERN INTRODUCTION TO INTERNATIONAL LAW 36 (1997)
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Political Rights (ICCPR)18 or the International Covenant on Economic, Social and Cultural Rights 
(ICESCR)19  as primary sources exists on the legal field, but whose provisions are vaguely written 
we  have  used  the  interpretations  promoted  by  the  U.N.  monitoring  bodies  made  for  the 
interpretation  of  these  special  subjects;  this  method  has  furthermore  been  conducted  by  the 
International Court of Justice, which is not bound by the decisions and interpretations made by 
these monitoring bodies but who has put great weight to their given expertise.20 

When we have cited other soft-law documents such as multilateral declarations and principles, 
conference documents or the custom of organizations it has been in order to provide a possible 
argument for customary international law.

1.5 Scope, limitation and assumptions 
We  chose  deliberately  to  exclude   certain  areas  for  example  those  regarding  greenhouse-gas 
emission obligations (in which many states have taken the responsibility to form groups to sign 
treaties and attended conferences)21 and state responsibility. These legal fields are of high relevance 
when it comes to law relating to climate change, however it is our understanding that one of the 
least developed areas in relation to climate change related law is that devoted to the fate of the 
displaced persons. In regards of the field of displacement, we chose to use a top-down approach 
focusing mainly on the universal and regional regulations and excluding the domestic levels. 

This dissertation will put a lot of focus on the different definitions in regards of displaced people 
and mainly examine whether  or  not  environmentally  displaced persons  can  fit  in  any of  these 
definitions. Because, in this area of law, if you do not fit the definition of special character, you do 
not benefit from the special protection. The paper will also deal with the relation between these 
different  classifications.  What  the  dissertation  will  exclude  in  large  on the  other  hand,  are  the 
material  rights  obtained when eventually determined which  category environmentally displaced 
people might belong to. We have also chosen not to include the issue of statelessness when it comes 
to submerged island states since this area would deserve a more detailed overview because of its  
specific and unprecedented situation. 

The sections regarding customary law are rather brief and the reason for this delimitation is 
mainly due to factors of time and resources. In order to get a good overview of the existing law in 
this field, one could write more than one entire dissertation about the subject since there is a lot of 
material that would need to be collected in order to provide a reasonable argument. 

1.6 Structure 
This dissertation is divided into three general parts. Part I consists of this introduction, important for 
navigation throughout the paper as well as for gaining an understanding of the subject at hand and 
our purpose with this study. The second and third part deals with Environmentally Displaced People 
and they are divided into two different parts since Environmentally Displaced People as well can be 
categorized as such; 

Part II, consisting of three chapters (2-4), regards those internally displaced, since most of the 
environmentally  displaced  will  not  cross  international  borders  and hence  that  part  comes  first. 

18 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171 [hereinafter ICCPR].
19 International  Covenant  on  Economic,  Social  and  Cultural  Rights,  Dec.  16,  1966,  993  U.N.T.S.  3  [hereinafter 

ICESCR].
20 Case Concerning Ahmadou Sadio Diallo (Rep. of Guin. v. D.R.C.), 2010 I.C.J. ¶ 66 (Nov. 30).
21 United Nations Framework Convention on Climate Change art. 2, May 9, 1992, 1771 U.N.T.S. 107 (stating the  

objectives  of  the  United  Nations'  efforts  to  address  climate  change);  Kyoto  Protocol  to  the  United  Nations 
Framework Convention on Climate Change art. 3. Dec. 11, 1997, 2303 U.N.T.S. 148.
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Chapter 2 will deal with the definitions of internally displaced people as well as the contextual  
relation towards refugees, summarizing the protection given to them. Part II also and mainly deals 
with humanitarian assistance provided to those internally displaced by natural disasters, contained 
in chapter 3. Chapter 4 contains an analytical approach to the content presented in chapter 2 and 3 
as well as our conclusions on the subject.

Secondly,  environmentally  displaced  people  will  also  cross  borders  classifying  them  as 
externally  displaced.  Part  III  will  deal  with  5  different  chapters  (5-9);  chapter  5  regards  the 
applicability  of  the  1951  Refugee  Convention,  including  both  extensive  and  restrictive 
interpretations on the chosen field. The sixth chapter concerns the regional instruments existing in 
the area of refugee law, examining their application towards environmentally displaced people and 
their impact on general human rights law. Chapter 7 deals with complementary protection, that is 
subsidiary protection based on human rights law that can be used on environmentally displaced 
people who cannot receive protection under refugee law. This chapter will examine the effects of 
non-refoulement both in theory and in practice. Chapter 8 deals with the resultant legal status of 
these displaced people and finally, chapter 9 provides an analytical discussion on the content in part  
III. 

We have chosen to provide part II and III with separate discussions in order to avoid confusion 
since  this  subject  is  so broad in  regards  of  different  aspects.  If  we were  to  have  used  a  final 
discussion of the whole paper,  it  would have been easy to only focus on the main parts of the 
problem and  forgetting about the more complex issues. 
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PART II – Internal Displacement

1. Introduction
People displaced due to climate change will first and foremost be displaced internally.22 With a 
government to rely on and not fearing persecution, fleeing their home-country will probably be an 
option of last  resort.  Internally displaced people do not qualify as refugees since they have not 
crossed an international border.23 In theory, they are protected under general human rights law,24 but 
this is hard to uphold in practice. This is because firstly since they are on the move and secondly 
since it is their own home-country that is supposed to guarantee their human rights and thus they 
have no international protection as refugees have. Since they are still in their home country they 
need help on place through international relief.  

This part will first examine the legal phenomenon of Internally Displaced People (IDPs) The 
latter part will then explore the only area of international protection that might exist for them, when 
their own states fails to protect their human rights in practice, namely international humanitarian 
assistance in the wake of natural disasters due to the effects of climate change. 

2. Internally Displaced People 

2.1 Background and Definition
According to the Refugee Convention, IDPs are not considered to be protected by the Convention's 
definition of refugees. In order to be considered a refugee under the Refugee Convention one must 
inter alia,  have crossed an international border. Since IDPs have not crossed a border and will 
remain in their country of origin, they cannot claim protection under the Refugee Convention as 
refugees.25 Until the 1990s, IDPs were described as people who had fled their homes. In 1992, a 
proposal on a definition of IDPs was made26 which in 1998 was revised resulting in a definition in 
the Guiding Principles on Internal Displacement (GPID), where internally displaced persons can be 
described as: 

persons or groups of persons who have been forced or obliged to flee or to leave their homes  
or places of habitual residence, in particular as a result of or in order to avoid the effects of  
armed conflict, situations of generalized violence, violations of human rights or natural or  
human-made  disasters,  and  who  have  not  crossed  an  internationally  recognized  state  
border.27

22 MCADAM, supra note 4 at. 43.
23 See more on chapter 5 (Part III).
24 See e.g, Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217(III) (Dec. 10, 1948) 

[hereinafter UDHR]; ICCPR supra note 18; ICESCR supra note 19; Convention Against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85; Convention on the Prevention 
and  Punishment  of  the  Crime  of  Genocide,  Dec.  9,  1948,  78  U.N.T.S.  277;  International  Convention  on  the 
Elimination of All Forms of Racial Discrimination, Mar. 7 1966, 660 U.N.T.S. 195;  Convention on the Elimination 
of Discrimination Against Women, Dec. 18, 1979, 1249 U.N.T.S. 13; Convention on the Rights of the Child , Nov.  
20, 1989, 1577 U.N.T.S. 3 [hereinafter CRC].

25 CATHERINE PHUONG, THE INTERNATIONAL PROTECTION OF INTERNALLY DISPLACED PERSONS 1 (2004). 
26 Analytical Report of the Secretary-General on Internally Displaced Persons, ¶ 17, U.N. Doc. E/CN.4/1992/23 (Feb. 

14, 1992).
27 Guiding Principles on Internal Displacement, ¶ 2, U.N. Doc. E/CN.4/1998/53/Add.2 (Feb. 11, 1998), [hereinafter 

GPID].
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Causes  of  internal  displacement  may  be  due  to  (exactly  the  same  as  refugees  displaced 
externally)  human  rights  violations,  inter-state  conflicts,  intra-state  conflicts,  natural  disasters, 
development projects and internal strife. It may also depend on other factors, but the above are the 
most frequent situations that leads person to internal displacements.28 According to some authors, 
people fleeing natural disasters such as earthquakes droughts, or floods cannot be considered as 
displaced. These commentators underlines the element of coercion which is characteristic to forced 
displacement  and  they  interpret  this  element  with  the  requirement  of  an  action  by  either  a 
government or by rebellious groups.29  

The fact that people have been internally displaced is a phenomenon that has always existed. 
Internal displacement is often a first choice and an external displacement is a last option unless 
there are other solutions to the problem. The reason for this is that people want to stay close to their  
homes in dangerous situations and even remain in their home countries in hope and expectation of 
being able to return. Another reason is due to the fact that people in certain situations are not able to  
leave the country on account of their  limited transpiration means. In some situations it  may be 
difficult when crossing the borders, as for example when neighbouring countries close their borders 
because they do not want to get refugees into their territory. An example of such a situation is when 
Turkey in 1991 closed its borders to Iraqi Kurds.30

Since the problem of internal displacement is linked to the willingness of the refugee-receiving 
states to contain refugees in their territory, the problem of internal displacement becomes a sensitive 
area – the states may focus on in-country protection and while asserting motives of humanitarian 
character, they actually are only trying to preclude their asylum obligations from being activated. It 
can be problematic to only focus on in-country protection because it will often undermine the right 
to apply for asylum in other countries.31 

IDPs have much in common with refugees, which makes persons from both categories often in 
need of the same material protection and therefore arguments have been made that IDPs should be 
considered  as  refugees.32 Luke  Lee  rendered  an  idea  of  a  legal  synthesis  between  IDPs  and 
refugees.33 Luke Lee's argument for this is based on the idea that the cross-border requirement lost 
its relevance in the period after the Cold War. He believes that the cross-border element must be 
reduced from the refugee definition to make it easier for states, international organizations and non-
governmental organizations to gain the right capacity in order to deal with the problem of internal  
displacement and thus also solve the problem more efficiently.34 

2.2 Guiding Principles on Internal Displacement
In 1992, Francis Deng was assigned the role of a representative for internally displaced persons, 
appointed by the Secretary-General at the request of the U.N. Commission of Human Rights. The 
following year, representative Deng presented the first report.35 He then identified his goal as the 
development  of  “a  doctrine  of  protection  specifically  tailored  to  the  needs  of  the  internally 

28 CATHERINE PHUONG, supra note 25, at. 26.
29 U.N.H.C.R.  The  State  of  the  World's  Refugees:  A  Humanitarian  Agenda  (1977) available  at: 

http://www.unhcr.org/4a4c72719.html [accessed May 23, 2013].
30 CATHERINE PHUONG, supra note 25, at. 3.
31 G.A. Res. 48/116, U.N. Doc. A/RES/48/116 (20 December 1993); CATHERINE PHUONG, supra note 25, at, 4.
32 Id. at. 13
33 Luke T. Lee,  Internally Displaced Persons and Refugees: Toward a Legal Synthesis?  9  JOURNAL OF REFUGEE STUDIES 27 

(1996).
34 Id. 
35 Comprehensive Study Prepared by Mr. Francis M. Deng, Representative of the Secretary-General on the Human 

Rights Issues Related to Internally Displaced Persons, U.N. Doc. E/CN4.1933/35 (Jan. 21, 1993).
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displaced”.36 

The representative presented his final report in 1996, in where he identified various legal gaps in 
regards of the application and applicability of existing international legal norms pertaining to the 
special conditions of IDPs.37

The 1998 Guiding Principles on Internal Displacement  (GPID) tried to find solutions to the 
existing shortcomings regarding the context of internal displacement which was made as a direct 
response to representative's last report. This was done by identifying the “the rights and guarantees 
relevant to the protection of internally displaced in all phases of displacement”.38 The GPID are not 
of  binding  character,  but  “reflect  and  are  consistent  with  international  human  rights  and 
humanitarian law and analogous refugee law”.39

Human rights law and refugee law provides a  non-refoulement protection40 for  persons who 
have crossed an international border. There are no such provisions of binding international law that 
protect  persons  that  are  forcibly  displaced  within  their  own  country.  However,  the  Guiding 
Principles has a similar protection which includes a “right to be protected against forcible return to 
or resettlement in any place where their life, safety, liberty and/or health would be at risk”.41

There has been given an increasing international attention to the specific problems of IDPs,42 

their  functional  needs  and  institutional  requirements  and  this  will  likely  contribute  to  the 
continuation  of  confrontation  of  the  traditional  requirement  of  consent  as  a  pre-condition  to 
humanitarian assistance (see below). In regards of this, definitions as discussed above, will have an 
important role to play and it is here, that the criterion of size (“large numbers”), perhaps, may be an 
appropriate pre-condition to launching international relief.

36 Internally  Displaced  Persons.  Report of  the  Representative  of  the  Secretary-General,  ¶ 28 U.N.  Doc. 
E/CN.4.1994/44 (Jan. 25 1994).

37 Internally Displaced Persons: Compilation and Analysis of Legal Norms, ¶ 416 U.N. Doc. E/CN.4/1996/52/Add.2, 
(Dec. 5, 1995).

38 GPID, supra note 27, ¶ 2(1).
39 Introductory Note by the Representative of the Secretary-General of Internally Displaced Persons Mr. Francis M. 

Deng, id.
40 See more on this protection in chapter 7.
41 GPID, supra note 27, ¶ 14(d).
42 See e.g.,  With  particular  reference  to  the  GPID and their  authority.  Council  of  Europe,  Recommendation  Rec 

(2006)6 of the Committee of Ministers to Members States on internally displaced persons, (5 Apr. 2006).
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3. Humanitarian Assistance 

3.1 Background and definition 
The term ”Humanitarian  Assistance”  has  not  been defined by any of  the  major  instruments  of 
human rights or humanitarian law.43 For purposes of this chapter, the term will be applied as to 
items essential to survival such as food, water, clothing, medical supplies etc. or as to the means of 
immediately obtaining any such items and lastly as to the essential services such as emergency 
medical care. 

The  International  Covenant  on  Civil  and  Political  Rights  (ICCPR)  and  the  International 
Covenant on Economic, Social and Cultural Rights (ICESCR) provide several rights to essentials 
needed in the wake of a disaster such as the right to life44, food45, water46, emergency medical care47, 
shelter48 and clothing49. But what happens to internally displaced people when the effects of climate 
change strikes, resulting in governments being unable or unwilling to upheld these guarantees? Can 
they rely on international humanitarian assistance?

A recent trend in this area has been to fill the gap with various “soft law” documents, and as 
regards  to  customary  international  law  there  has  been  strong  arguments  provided  about  the 
development in this  particular field of law.  For example,  the United Nations International Law 
Commission  (ILC)  began a  multi-year  project  to  develop rules  governing international  disaster 
relief  (The  UN  body  responsible  for  codifying  customary  international  law  and  progressively 
developing it.)50 The project, proposed in the wake of the 2004 Indian Ocean Tsunami, one of the 
deadliest  disasters in recent memory,  and of Hurricane Katrina,  could be expected to address a 
range  of  problems  relating  to  preparedness,  prevention,  short-term  response,  and  long-term 
rehabilitation.51 But it remained unclear to what extent the ILC would be willing to tackle the “big 
problems of relief” – whether a state has a duty to undertake or accept relief. 

3.2 The right of individuals to humanitarian assistance 
In the area of international law, the existence of a general right to humanitarian assistance has been 
questioned  by some legal  scholars.52 Aside  from the  Geneva  Conventions  and  their  additional 
protocols (which are only applicable in situations of armed conflict), in existing treaty law, the right 

43 WALTER KÄLIN, RHODRI C. WILLIAMS,  KHALID KOSER,  AND ANDREW SOLOMON, INCORPORATING THE GUIDING PRINCIPLES ON 
INTERNAL DISPLACEMENT INTO DOMESTIC LAW: ISSUES AND CHALLENGES 47 (2008).

44 ICCPR, supra note 18, art. 6(1).
45 ICESCR, supra note 19, art. 11. 
46 Id., art. 11-12.
47 Id., art. 12.
48 Id., art. 11
49 Id.,
50 See generally U.N. Int'l Law Comm'n, Preliminary Report on the Protetion of Persons in the Event of Disasters, ¶¶ 

1-13, U.N. Doc. A/CN.4/598 (may 5, 2008) [hereinafter First Report]; U.N. Int'l Law Comm'n, Protection of Persons 
in the Event of Disasters, Memorandum for the Secretariat, U.N. Doc. A/CN.4/590 (Dec. 11, 2007); U.N. Int'l L.  
Comm'n, Protection of Persons in the Event of Disasters:  Text of Draft  Articles 1,2,3,4 and 5 as Provisionally  
Adopted by the Drafting Committee, U.N. Doc. A/CN.4/L.758 (July 24, 2009); U.N. Int'l L. Comm'n, Protection of  
Persons in the Event of Disasters, U.N. Doc. A/CN.4/L.776 (July 14, 2010).

51 First Report, Id., ¶¶ 57-58
52 Yoram Dinstein, The Right to Humanitarian Assistance, 53 NAVAL WAR C. REV.  77 (2000); Peter MacAllister-Smith, 

The  Right  to  Humanitarian  Assistance  in  International  Law,  66  REVUE DE DROIT INTERNATIONAL DE SCIENCE 
DIPLOMATIQUES ET POLITICS 211, 224-225 (1998); Rohan Hardcastle & Adrian T. L. Chua, Humanitarian Assistance:  
Towards a Right of Access to Victims of Natural Disasters, 325 INT'L REV. OF THE RED CROSS, 589-609 (1998).
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is barely mentioned.53 The UN General Assembly have tended to refer to the “importance” rather 
than the “right” of humanitarian assistance in disaster settings.54 

However, the GPIDP mentions that IDPs have a right to humanitarian assistance and are entitled 
to request it without fear of reprisal or persecution.55 In 1995, the 26th International Conference of 
the Red Cross and Red Crescent (comprised of all  components of the Red Cross/Red Crescent 
Movement as  well  as all  state  parties  to  the Geneva Conventions)  amended (by consensus) its 
Principles  and Rules  for  Red Cross  and Red Crescent  Disaster  Relief to  inter  alia include the 
following statement: “[t]he Red Cross and Red Crescent […] considers it a fundamental right of all 
people to both offer and receive humanitarian assistance.”56 

Furthermore, that same conference “welcomed”57 the Code of Conduct for the International Red 
Cross  and  Red  Crescent  Movement  and  Non-Governmental  Organizations  in  Disaster  Relief58, 
which asserts in Article 1 that “the right to receive humanitarian assistance, and to offer it, is a 
fundamental humanitarian principle which should be enjoyed by all citizens of all countries.”

Similarly, in 1994 participants at an international law conference organized by the State of Qatar 
and the inter-governmental Asian-African Legal Consultative Committee declared that “the right of 
victims to humanitarian assistance should be reaffirmed as a basic human right. This right ensures 
respect  for  other  basic  human rights  to  life,  health  and protection  against  cruel  and degrading 
treatment”  and  also  “implies  the  right  of  access  of  victims  to  potential  donors  and  access  of 
qualified national and international organizations and other donors to the victims in conformity with 
the relevant international instruments.”59 

A general right to humanitarian assistance, whether in situations of conflict or disaster, has also 
been affirmed by declarations and similar documents by a number of prominent academic, legal, 
and humanitarian organizations.60

53 WALTER KÄLIN supra, note 43, at 48.
54 See, G.A. Res. 46/182, U.N. Doc. A/RES/46/182 (1991), annex, ¶ 1; G.A Res. 45/150 U.N. Doc. A/RES/45/150  

(1990), ¶ 1; G.A. Res 43/131, U.N. Doc. A/RES/43/131 (1988), ¶ 1.
55 GPID, supra note 27, ¶ 3(2).
56 See REPORT OF THE TWENTY-SIXTH INTERNATIONAL CONFERENCE OF THE RED CROSS ND RED CRESCENT SOCIETIES, annex IV, ¶ 

2.1 (1995).
57 Id. at 128.
58 See INT'L FED'N OF THE RED CROSS AND RED CRESCENT SOCIETIES, THE CODE OF CONDUCT FOR THE INTERNATIONAL RED CROSS  

AND RED CRESCENT MOVEMENT AND NGOS IN DISASTER RELIEF, available at http://www.ifrc.org/Docs/idrl/I259EN.pdf 
[accessed May, 19, 2013]. 

59 DOHA DECLARATION ON PRIORITIES FOR PROGRESSIVE DEVELOPMENT OF INTERNATIONAL LAW IN THE UNITED NATIONS DECADE OF 
INTERNATIONAL LAW TO MEET THE CHALLENGES OF THE 21ST CENTURY (Mar.  25,  1994)  available  at: 
http://www.lawschool.cornell.edu/library/asil/5quatar.htm [accessed  May,  19,  2013];  See  also The  Secretary 
General, Report of the Secretary General of the United Nations Decade of International Law, ¶ 87, delivered to the 
Security Council and the General Assembly, U.N. Doc. No. A/49/323 (1994). 

60 International Institute of Humanitarian Law, Guiding Principles on the Right to Humanitarian Assistance, 297 INT'L 
REV. RED CROSS 519 (1993); Council of the International Institute of Humanitarian Law, Guiding Principles on the 
Right to Humanitarian Assistance, princ. 1 (Apr. 1993); Institute of International Law, Resolution of the Institute of  
International Law on Humanitarian Assistance art II(2) (2003); Declaration of Minimum Humanitarian Standards, 
Report  if  the Sub-Commission on prevention of  Discrimination and Protection of Minorities  on its  Forty-Sixth 
Session, Commission on Human Rights, 51st Sess., Provisional Agenda Item 19, at 4, U.N. Doc. E/CN.4/1995/116 
(1995);  International  Law Institute,  The Protection  of  Human Rights  and the  Principle  of  Non-Intervention in  
Internal Affairs of States, art. 5, 63 INSTITUT DE DROIT INT'L ANNUAIRE 338 (1998).
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3.3 The duty of states to accept humanitarian assistance 

3.3.1 Background 
It has occurred in history that governments and/or rebel groups refuse to allow the entry and/or free 
movement of humanitarian assistance organizations to assist IDPs. For example, the United Nations 
Emergency Relief  Coordinator  accused  the  Israeli  military of  severely  restricting  humanitarian 
access for over a month after its incursion into Lebanon beginning on July 12, 2006.61 In other 
instances, international humanitarian organizations, particularly NGOs, already in the country have 
been expelled or threatened with expulsion for their activities and/or statements.62 

In  the  area  of  natural  disasters  leading  to  environmentally  displaced  people,  a  more  recent 
example is Cyclone Nargis that struck Myanmar on May 3, 2008, tearing across the country's low-
lying coastal region and battering its largest city, Yangon.63 The storm destroyed at least 700,000 
homes, sinking much of the country's fishing fleet, and salting one million acres of rice paddies.64 

Due to climate change, such storms are going to happen more often.65 The government of Myanmar 
failed to accept humanitarian assistance from states and international organizations and this almost 
certainly aggravated the damage, leading to the death of more than 85,000 people, with thousands 
more  missing,66 and  leaving  one  million  people  in  need  of  help  more  than  a  month  after  the 
hurricane struck.67 The government furthermore insisted on allocating all relief through the military, 
and even seized supplies distributed by residents.68 A group of U.S. and French naval ships waited 
off the coast for two weeks with food, water purification systems, medical supplies, small boats, 
and helicopters, which were necessary to allocate the aid to isolated rural areas.69 Eventually, the 
ships withdrew without delivering the relief  since they were unable to get permission from the 
Myanmar government.70 

Overall, the Internal Displacement Monitoring Centre reported that governments had restricted 
humanitarian access in one quarter of the countries monitored in 2005.71 Obviously it is an unsolved 
problem, but the question is can international law do something when, as in Myanmar, a state is 
refusing to admit and facilitate international humanitarian assistance, despite widespread and severe 
human suffering? 

3.3.2 Laws of War vs. Disaster Situations
In international law, the explicit duty of consent to humanitarian assistance can only be found in the 

61 BBC NEWS, UN ATTACKS LEBANON AID 'DISGRACE'  (Aug. 10, 2006) 
available at: http://news.bbc.co.cuk/2/hi/middle_east/4778591.stm[accessed May, 19, 2013].

62 INTERNAL DISPLACEMENT MONITORING CENTRE, ERITREA: UNCERTAIN FUTURE FOR THOUSANDS OF RETURNING IDPS (Jun. 13, 
2006)  available at: http://www.internal-displacement.org [accessed May, 19, 2013];  REUTERS, NIGER SAYS NO FOOD 
CRISIS, THREATENS TO EXPEL NGOS (Nov. 29, 2005) available at: http://www.reliefweb.int [accessed May 19, 2013].

63 INT'L FED. RED CROSS, MYANMAR: CYCLONE NARGIS, EMERGENCY APPEAL NO. MDRMM002 (May 5, 2008) available at: 
http://www.ifrc.org/docs/appeals/08/MDRMM002EA.pdf [accessed May 19, 2013].

64 N.Y.  TIMES,  A  YEAR AFTER STORM,  SUBTLE CHANGES IN MYANMAR (Apr.  29,  2009)  available  at:  
http://www.nytimes.com/2009/04/30/world/asia/30myanmar.html [accessed  May  20,  2013]  [hereinafter  Subtle  
Changes in Myanmar].

65 John Houghton, supra note 1.
66 Subtle Changes in Myanmar, supra note 64.
67 Inter-Agency Standing Committee, Real-Time Evaluation of the Response to Cyclone Nargis, (Dec 17, 2008), at 5, 

available at: http://ochaonline.un.org/ochalinkclick.aspx?link=ocha&docid=1128739 [accessed May 20, 2013].
68 Seth Mydans, Donors Press Myanmar to Let Aid Workers In, N.Y. TIMES  at A6 (May 26, 2008).
69 Id. 
70 Id.
71 Internal Displacement Monitoring Centre, Internal Displacement: Global Overview of Trends and Developments in 

2005, Internal Displacement Monitoring Ctr, 16 (2006).
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field of humanitarian law; The Fourth Geneva Convention states that “if the whole or part of the 
population of an occupied territory is inadequately supplied, the Occupying Power shall agree to 
relief schemes on behalf on the said population and shall facilitate them by all the means at its  
disposal.”72 Although, the ones providing the relief must either be states or “impartial humanitarian 
organizations such as the International Committee of the Red Cross.”73 The duty is also applicable 
on non-occupied territories in situations of armed conflict, but with the qualification that any such 
relief operation is “subject to the agreement of the Parties concerned.”74

In the event of disasters however, there is no treaty comparable to the Geneva Conventions and 
their additional protocols when it comes to humanitarian assistance – those treaties that do exist are 
directed towards issues of regulation and facilitation of the assistance.75 Even though, there are a 
number of “soft  law” authorities on the field,  for example U.N. General Assembly Resolutions 
46/182 of 1991, 45/100 of 1990, and 43/131 of 1988 all state that the responsibility lies within each 
state  “first  and foremost  to take care of  the victims of  natural  disasters  and other  emergencies 
occurring on its territory.”76 Contrary to the mandatory acceptance language of Article 59 of the 
Fourth Geneva Convention,  the U.N. General Assembly takes the standpoint that “humanitarian 
assistance should be provided with the consent of the affected country and in principle on the basis 
of an appeal by the affected country.”77 

The  GPID  on  the  other  hand,  includes  a  similar  provision  concerning  duty  to  accept 
humanitarian assistance as stated in the Geneva Convention, although the instrument is only of soft 
law status. The principles  affirm that authorities are enjoined from arbitrarily withholding consent 
for offers, particularly when they are themselves unable or unwilling to provide the aid needed.78 

The instrument also address the facilitation and regulation of humanitarian assistance: authorities 
are required to grant and facilitate free passage of humanitarian assistance, including associated 
personnel.79 Furthermore,  the state  must  protect  humanitarian personnel,  transport  and supplies, 
including from violence.80

3.3.3 State Sovereignty vs. Human Rights
Recent proposals on this issue have been made including the threat of criminal prosecution,81 as 
well as extending the “Responsibility to Protect-doctrine” to apply to natural disasters.82 The latter 
approach is seriously challenging the principles of sovereignty and non-intervention, and has met 
resistance from scholars,  governments and members of the International Law Commission.83 In 
2009, following an intense debate,  the Special  Rapporteur on the ILC project on disaster relief 

72 Geneva Convention Relative to Protection of Civilian Persons in Time of War, Aug. 12, 1949,  art. 59, U.S.T. 3516,  
75 U.N.T.S. 287 [hereinafter GCPCPTW].

73 YVES SANDOZ ET AL, EDS., 1987 COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTION OF 
12 AUGUST 1949 820 (1987).

74 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of  
Non-International Armed Conflicts (Protocol II), art. 70 1125 U.N.T.S. 609.

75 WALTER KÄLIN supra, note 43 at 68.
76 G.A. Res. 46/182 supra note 54 ¶ 4.
77 Id., ¶ 3.
78 GCPCPTW, supra note 72, art. 25(2).
79 Id., art. 25(2-3).
80 Id., art. 26.
81 Stuart  Ford,  Is  the  Failure  to  Respond  Appropriately  to  a  Natural  Disastera  Crime  Against  Humanity?  The  

Responsibility to Protect and Individual Criminal Responsibility in the Aftermath of Cyclone Nargis,  38  DENV. J. 
INT'L L. & POL'Y 227, 236 (2010).

82 Id. at 266; Rebecca Barber, The Responsibility to Protect the Survivors of Natural Disaster: Cyclone Nargis, a Case  
Study, 14 J. CONFLICT & SEC. L. 3, 33 (2009).

83 David P. Fidler,  Commentary,  Disaster Relief and Governance After the Indian Ocean Tsunami: What Role for  
International Law?, 6 MELB. J. INT'L L. 458, 472 (2005).
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affirmed that the commission's project would in no way stand for justification of the delivery of 
humanitarian assistance by military force.84

Generally, and as previously stated, it is understood that operations of humanitarian assistance 
“should be provided with the consent of the affected country and in principle on the basis of an 
appeal by the affected country.”85 And in any event, a state should certainly not be obligated to 
accept humanitarian assistance at any time, some state discretion do certainly exist; The state may 
already have  control  over  the  situation;  the  relief-offer  may be  redundant;  or  the  aid  may be 
inappropriate due to logistical or cultural factors. Another excuse may be that the actor making the 
offer is disreputable, or uses the aid as a mask of other goals, such as military or economic.86 

However,  despite  the strong principle of state sovereignty and non-intervention that  governs 
international law, placing restrictions on it due to other interest is not a new concept; in 1949 ICJ 
Judge Alejandro Álvarez stated in his separate opinion in the Corfu Channel case that “Sovereignty 
confers rights upon States and imposes obligations on them.”87 Furthermore, both human rights law 
and norms of  erga omnes- and  jus cogens-character are mechanisms in place that limits a states' 
sovereignty.88 The revised conception of sovereignty entails the principle of non-intervention, but 
also a responsibility to the population.89 

The  impact  of  human  rights  law  is  certainly  worth  noting  when  it  comes  to  the  right  of 
individuals to humanitarian assistance and thus the duty of states to upheld it,  which in certain 
conditions can constitute a duty to accept foreign aid. The right to life, which stands at the centre of  
modern  human rights  law,  has  been interpreted by the  Human Rights  Committee (HRC) as  to 
include both positive an negative dimensions, implying that a state must take affirmative measures 
to protect the lives of people on its territory.90 Many commentators and practitioners has seized this 
extensive interpretation to argue that refusal to consent to an offer of relief might, at least under 
certain conditions, amount to a violation of the right of life.91 

The right to life may indicate some minimal right to assistance, however this is complemented 
by economic and social rights which create the legal space for individuals to demand the full range 
of humanitarian aid. The ICESCR provides  inter alia the right “to an adequate standard of living 
[…] including adequate food, clothing and housing,” “the right to be free from hunger,” and the 
right to “the highest attainable standard of physical and mental health”.92 The Covenant moreover 
requires that a state takes steps to realize these rights “to the maximum of its available resources” 93 

and the Committee on Economic, Social and Cultural Rights has stated that the drafters meant this 
to include not only domestic resources but also international assistance.94 Concerning the right to 

84 Report of the International Law Commission on the Work of its Sixty-First Session, ¶ 178, U.N. GAOR, 64 th Sess., 
Supp. No. 10, U.N. Doc. A/64/10 (2009).

85 G.A. Res. 46/182, supra note 54, Annex, ¶ 3.
86 J. Benton Heath, Disasters, Relief, and Neglect: The Duty to Accept Humanitarian Assistance and the Work of the  

International Law Commission,  43  N.Y.U.J. INT'L L. & POL. 450 (Oct. 5, 2010)[hereinafter  Disasters, Relief, and  
Neglect]. 

87 Corfu Channel Case (U.K. v. Alb.), 1949 I.C.J. 4, 43 (Apr. 9) (Sep. Op. of Judge Alvarez).
88 Disasters, Relief, and Neglect, supra note 86, at 437.
89 See generally FRANCIS M. DENG ET AL., SOVEREIGNTY AS RESPONSIBILITY: CONFLICT MANAGMENT IN AFRICA (1996).
90 H.R.C., General Comment No. 6: The Right to Life, ¶ 5, U.N. Doc. HRI/GEN/1/Rev.7 (Apr. 30, 1982) [hereinafter 

H.R.C. G.C. 6]. 
91 See GPID supra note 27; Katja Loupajarvi, Is there an Obligation to Accept Humanitarian Assistence to Internally  

Displaced Persons Under International Law?, 15 INT'L J. REFUGEE STUD. 678 (2003).
92 ICESCR, supra note 19, arts. 11, 12; See also id. Art. 12(2)(d) (obliging states parties to undertake steps toward the 

“creation of conditions which would assure to all medical service and medical attention in the event of sickness”).
93 Id., art. 2.
94 C.E.S.C.R., General Comment No. 3: The Nature of State Parties Obligations, ¶ 13, U.N. Doc. E/1991/23 (Dec. 14, 

1990).
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food, the Committee has explicitly stated an obligation to accept foreign aid.95 

In addition, the decision of the International Court of Justice in the  Military and Paramilitary  
Activities in and Against Nicaragua case, stated that “strictly humanitarian aid to persons or forces 
in another country […] cannot be regarded as unlawful intervention, or as in any other way contrary 
to international law.”96 The Court further explained its  definition of “strictly humanitarian aid”, 
citing the fundamental principles of the Red Cross: 

humanitarian assistance […] must be limited to the purposes hallowed in the practice of the  
Red Cross, namely “to prevent and alleviate human suffering” and “to protect life and health  
and to ensure respect for the human being”; it must also, and above all, be given without  
discrimination to all in need.97

3.3.4 The principle of international co-operation
The United Nations Charter contains the principle of international cooperation, committing states to 
“take joint  and separate  action  in  co-operation”  with the  U.N to promote universal  respect  for 
human rights.98 Furthermore, a general duty to cooperate has been affirmed in the U.N. General 
Assembly.99 The  duty  to  co-operate  plays  a  central  role  in  many  foundational  instruments  of 
international  law,100 and  holds  a  prominent  place  in  numerous  international  treaties  concerning 
disaster relief.101 The U.N. Office of the High Commissioner for Human Rights also argues that 
states  have  legal  obligations  to  “Take  steps  through  international  assistance  and  cooperation, 
depending on the availability of resources, to facilitate fulfilment of human rights in other countries, 
including disaster relief, emergency assistance, and assistance to refugees and displaced persons.”102 

Lastly, article 5 of the ILC's work on the issue reflects this duty of cooperation upon states, with 
each other, with the U.N. and with civil society to protect individuals affected by a disaster.103 Read 
together with article 2 (“Purpose”), this article is indicating that states must cooperate together and 
with  other  international  actors  in  order  to  fulfil  essential  needs  and  fully  respect  the  rights  of 
disaster victims, and it recalls the general obligation to cooperate as it is spelled out in the U.N. 

95 C.E.S.C.R.,  General  Comment No. 12: The Right to Adequate Food, ¶ 17, U.N. Doc. E/C.12/1999/5 (May 12,  
1999).

96 Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 I.C.J. 14, ¶ 242 (June 27).
97 Id.,  ¶ 243
98 U.N. Charter arts. 55-56.
99 Declaration on Principles of International Law Concerning Friendly Resolutions and Co-Operation Among States in  

Accordance with the Charter of the United Nations, G.A. Res. 2625 (XXV), pmbl, U.N. GAOR, 25 th Sess., Supp. 
No. 18, U.N. Doc. A/8028 (Oct. 24, 1970).

100 The Draft Articles on State Responsibility are widely held to codify customary interntional law, note that states are  
obliged to cooperate to end violations of jus cogens norms: Responsibility of States for Internationally Wrongful 
Acts, G.A. Res. 56/83, U.N. GAOR 56th Sess., Annex, U.N. Doc. A/RES/56/83 (Dec. 12, 2001); The Montreal 
Protocol is among the most successful environmental treaties, establishing a general duty to cooperate in sharing 
research and technology relating to the health of the ozone layer, and it establishes a financial mechanism for this  
purpose: Montreal Protocol on Substances that Deplete the Ozone Layer art, 13, Sept. 16, 1987, 1522 U.N.T.S. 29;  
Cooperation also plays a vital  role in the operation of the International  Criminal Court:  Rome Statute of the  
International Criminal Court, art. 86, Jul. 17, 1998, 2187 U.N.TS. 90; See also U.N. Convention on the Law of the 
Sea arts. 100, 118, 123, 197-201, 242-44, 270-74, Dec. 10, 1982, 1833 U.N.T.S. 397 (establishing a cooperation-
duty on a variety of subjects).

101 See e.g.,  Tampere Convention on the Provision of Telecommunications Resources for Disaster Mitigation and 
Relief  Operations art.  3,  June 18,  1998,  2296 U.N.T.S.  5;  Convention on Assistance  in  the  Case of  Nuclear  
Accident or Radiological Emergency, art. 1, Sep. 26, 1986, 1457 U.N.T.S. 133.

102 Office  of  the  U.N.  High  Comm'r  for  Human  Rights,  Report  of  the  Office  of  the  United  Nations  High 
Commissioner for Human Rights on the Relationship Between Human Rights and Climate Change, ¶ 86, U.N. 
Doc. A/HRC/10/61 (Jan. 15, 2009).

103 The Commission has considered eight draft articles, all regarding general principles and other scope-setting issues. 
See U.N. Doc. A/CN.4/L.758 supra note 50, art. 5
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4. Analytical Discussion

4.1 Internally Displaced People

4.1.1 Introduction
Part II has made clear that there are several gaps in international law relating to the problems of 
IDPs. Firstly, they have the same needs as refugees since they have been forced to flee their homes,  
they are in urgent need of for example shelter, food, water, clothing, medical care etc. The problem 
in international law is that those who have the resources and courage to cross international borders 
get help in the receiving state since they are protected under refugee law. The result is that those 
who probably need help  the most,  the poorest  people without  the ability to  cross  international 
borders for various reasons stand there without an internationally recognized legal status nor an 
effective right to practical aid, being the unfortunate fate of persons internally displaced because of 
environmental reasons. 

4.1.2 Internally Displaced Persons due to environmental reasons – qualified 
as IDPs?

In the case of climate change impacts and people being displaced due to,  for example,  natural 
disasters; the fact that some authors argue that these people should not even be considered as IDPs 
since it is not the state that is forcing them away from their homes, is rather unconvincing. Firstly, it  
is hard to see the logic behind separating those displaced due to state actions and natural causes. 
The  coercion  element  is  indeed  still  there  –  they are  not  leaving  voluntarily,  they are  fleeing 
forcibly. Secondly, in a sense, it could as well be argued that it is indeed the government that is  
displacing them. After all it is the governments' obligation to ensure protection to its population. It 
can  easily  be  argued  that  failure  to  cope  with  effects  of  climate  change  can  in  some way be 
attributed to governmental actions.

4.1.3  Internally  Displaced Persons  due  to  environmental  reasons  –  falling 
under the refugee definition?

In other words, it is rather convincing IDPs displaced of environmental reasons should indeed be 
just that – IDPs. The broader solution provided by Luke Lee, that is to include them as refugees is  
harder to agree on. Obviously IDPs have a lot in common with refugees due to the fact that they 
share the same needs and thus are in need of the same material protection. However the authors of 
this dissertation can only see one point of making this argument – that is that if IDPs would fall  
under the protection of the Refugee Convention – they would at least be granted an internationally 
recognized legal status and fall under the mandate of the U.N.H.C.R. On the contrary, there are a lot 
of  justifiable  arguments against  this  solution.  Firstly,  the mandate of  the U.N.H.C.R. would be 
overwhelmed. Secondly, the Refugee Convention is arguably not the right forum for IDPs, since the 
Convention puts protection obligations upon states to assist refugees within their own territory. IDPs 
are still within their own home country and the Refugee Convention as it is today, does not pose 
obligations upon states to help refugees on place. Furthermore it is hard to reasonably believe that 
states would be willing to extend their obligations to help both refugees within their own state as 
well as sending aid to IDPs. Refugee law is already under immense pressure, and the situations of  
today's world is completely different to that when the Refugee Convention was drafted.
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4.2 Humanitarian Assistance

4.2.1 Introduction
This  part  of the paper has furthermore clarified the particular  situation in  regards of IDPs and 
humanitarian assistance. When a disaster strikes, governments might be overwhelmed and unable to 
provide  sufficient  protection,  which  is  where  humanitarian  assistance  comes  in.  Chapter  3  has 
provided the legal uncertainty as regards to the duty to consent to international aid. At first glance, 
one may not realize why states would refuse aid in the aftermath of a disaster. But it must not be 
forgotten  that  it  does  happen  regularly  as  displayed  by  the  Internal  Displacement  Monitoring 
Centre. After all, there are even governments who are actively mistreating their population. 

4.2.2 Human rights – Restricting sovereignty
When it comes to the strongest counterargument of consenting to the assistance, sovereignty and 
non-intervention are principles of grave importance governing public international law. However, 
one must not forget that law is an evolving science – today's law does not look the same as it did  
yesterday. The same goes for sovereignty. Sovereignty  de lege lata can and should be argued to 
include not only a sovereign right to non-intervention from other states, but also a responsibility 
towards the population. However, in today's international treaties, it is only in humanitarian law, 
that occupying powers do have to consent to humanitarian relief since the sovereignty is already at 
stake. The authors of this paper argue that this could be applicable by analogy to when states are 
mistreating  their  population  –  by  virtue  of  the  modern  interpretation  of  sovereignty  –   the 
sovereignty is here as well already in risk. 

A comparison that can be done in order to fully understand sovereignty and responsibility could 
be that of a sick child and a parent refusing to provide the treatment offered. It has occurred that 
parents do refuse this because of for example religious reasons. In the same way that doctors need 
to save the life of this child, human rights law need to save the lives and dignity of the victims of 
natural disasters – even if this would adventure the sovereignty of the government. 

4.2.3  Mechanisms  of  Protection  –  Military  Intervention  vs.  Wrongful  Acts 
under Human Rights Law

However it is harder to argue that a responsibility to protect should invoke a military intervention 
and that humanitarian aid could be provided by force. A more proper solution to the problem would 
be to argue that refusing the relief would constitute a wrongful act of that state under international 
law and thus the government would be liable for criminal prosecution.

The perception of the authors of this  dissertation is  that this  mechanism does already exist.  
International  human  rights  law  does  already  provide  obligations  that  includes  seeking  and 
consenting to international relief. As stated in chapter 3.3, refusing humanitarian assistance could be 
a violation against both the ICCPR and the ICESCR, thus resulting in a treaty violation which is a 
wrongful act under international law. However Myanmar was not a party to either the ICCPR nor 
the ICESCR at the time of cyclone Nargis, and is not a party at the time writing this dissertation. 
Instead of pursuing a new legal document based on the GPID and the current work of the ILC in 
this subject, the international community should put more effort on promoting the legal frameworks 
already in place. A universal application of the the ICCPR and the ICESCR would probably solve 
the problem faster – there is no need to reinvent the wheel. With other words, human rights law 
already has the answer.
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4.3 Conclusion
To conclude, our study in this field confirms that states are obligated under international law to offer 
certain protection to IDPs displaced by environmental reasons. These obligations are those under 
human rights law since refugee law is not applicable to IDPs. The government needs to act as a 
modern sovereign towards its population, including ensuring protection of its human rights and this, 
we would argue,  does include to  accept  humanitarian assistance when the government  itself  is 
unable to cope with the situation of a natural disaster. Additionally, in order to ensure a special 
protection to the special needs of IDPs a new legal document would need to be created defining 
them under  international  law and the  GPID provides  a  proper  guidance.  Also,  those  internally 
displaced because of environmental reasons should be included in that definition.
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PART III – External Displacement 

5. The Refugee Convention
A growing number of people are uprooted by natural disasters or lose their livelihoods to  
desertification, with climate change now found to be the key factor accelerating all other  
drivers of forced displacement. These persons  are not truly migrants, in the sense that they  
did not move voluntarily. As forcibly displaced not covered by the refugee protection regime,  
they find themselves in a legal void. 

– António Guterres, United Nations High Commissioner for Refugees104

5.1 Background
After the First World War, several million people fled from their home countries and these people 
were among the first refugees during the 20th century. As a result of this, various governments drew 
up a number of international agreements where they gave out travel documents for the refugees. 
The number of fleeing people grew increasingly throughout, but also after the Second World War.105

During  the  entire  20th century,  the  international  community  constantly  brought  together  an 
amount of guidelines, laws and treaties that would help to protect the refugees' human rights. In 
July 1951, the 1951 Convention relating to the Status of Refugees106 (Refugee Convention) was 
adopted  in  a  diplomatic  conference  in  Geneva  which  later  on  became  amended  by  the  1967 
Protocol107, which moved temporal and geographical limitations from the original convention.108 

In the beginning, the 1951 convention was aimed to only protect European refugees. As the 
displacements spread all over the world, the 1951 Convention expanded its scope through its 1967 
Protocol.  The 1951 convention and its 1967 Protocol became an inspiration source for regional 
conventions  such  as  the  regional  Organization  of  African  Unity  Convention  in  Africa  (OAU 
Convention), the Cartagena Declaration in Latin America.109 

However, it cannot be foreseen that the Refugee Convention and its definition of refugees is a 
product of Europe in the post-World-War-II period. Thus it has come under heavy critique for not 
dealing with the problems of today's  world,  such as generalized violence in several developing 
countries and mass displacement through war, leading to a majority of persons in need of assistance 
and protection to not qualify as refugees.110 In particular, the Western notions of rights and needs 

104 U.N.H.C.R.  Statement  by  Mr.  António  Guterres,  United  Nations  High  Commissioner  for  Refugees 
Intergovernmental Meeting at Ministerial Level to mark the 60th anniversary of the 1951 Convention relating to 
the Status of Refugees and the 50th anniversary of the 1961 Convention on the Reduction of Statelessness (2011) 
available at: http://www.unhcr.org/print/4edf2c946.html [accessed May 12, 2013].

105 U.N.H.C.R., The 1951 Convention Relating to the Status of Refugees and its 1967 Protocol, at 3, available at: 
http://www.unhcr.org/4ec262df9.html [accessed  May  12,  2013]  [hereinafter  U.N.H.C.R.  Refugee  Convention 
Phamplet]. 

106 Convention relating to the Status of Refugees,  Jul. 28, 1951, 189 U.N.T.S. 137 [hereinafter together with the 
Protocol Relating to the Status of Refugees see infra note, as Refugee Convention].

107 Protocol  Relating to  the  Status  of  Refugees,  Jan.  31,  1967,  606 U.N.T.S.  267  [hereinafter  together  with  the  
Convention Relating to the Status of Refugees see supra note, as Refugee Convention].

108   U.N.H.C.R. Refugee Convention Phamplet, supra note 105, at 3.
109   Id.
110 VIKRAM ODEDRA KOLMANNSKOG (NORWEGIAN REFUGEE COUNCIL), A FUTURE FLOOD OF REFUGEES, A COMMENT ON CLIMATE  

CHANGE,  CONFLICT AND FORCED MIGRATION, 25  (2008),  available  at: http://www.nrc.no/arch/_img/9268480.pdf 
[accessed May 12, 2013].
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were taken into consideration; hence the Refugee Convention reflected only those needs.111 This has 
been commented on by legal scholars as “[u]nfortunately, the refugee definition is a product of its 
time.”112 The  situations  of  displacement  due  to  climate  change  is  even  greater,  since  people 
displaced due to natural disasters outnumber those fleeing persecution and violence by more than 
three to one.113 

5.2 Criteria for refugee-status 
The definition of a refugee can be found in article 1(A)(2) of the Refugee Convention, where it is 
described as:

Someone who owing to well-founded fear of being persecuted for reasons of race, religion,  
nationality,  membership  of  a  particular  social  group  or  political  opinion,  is  outside  the  
country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of  
the protection of that country; or who, not having a nationality and being outside the country  
of his former habitual residence as a result of such events, is unable or, owing to such fear, is  
unwilling to return to it.114 

These criteria will be dealt with in the following order; the well-founded fear, the persecution, 
the persecutor and lastly the nexus clause (persecution for certain reasons). 

In order to determine a well-founded fear, determination of refugee status primarily requires an 
evaluation of the statements of the migrant in question rather than a judgement on the situation 
prevailing  in  his  country  of  origin,  since  fear  is  something  of  a  subjective  element.115 The 
qualification  “well-founded” implies  that  an  objective  situation  must  support  the  subjectively 
perceived fear. Therefore, in order to determine whether well-founded fear exists, both subjective 
and objective elements must be taken into consideration.116 

Generally,  a persons fear  is  to be considered as well-founded if  he/she can,  to  a reasonable 
degree, establish that a continued stay in the country of origin has become intolerable for reasons 
stated in the refugee definition117, or if for the same reasons it would be intolerable if he/she was 
returned there.118 

Normally, refugee status must be determined on an individual basis, however there has arisen 
situations  in  which  entire  groups  of  people  presumably  have  been  displaced  under  the  same 
circumstances. In these situations, it is often extremely urgent to provide assistance and for pure 
practical reasons it may not be possible to approach the refugee status determination individually. 
This gives rise to so called “group determination”; each member of the group is regarded prima 
facie (i.e. in the absence of contrary evidence) as a refugee.119

According to the UN High Commissioner for Refugees (UNHCR) “a threat to life or freedom on 
account of race, religion, nationality, political opinion or membership of a particular social group is 

111 See  Jessica  B.  Cooper,  Student  Article,  Environmental  Refugees:  Meeting  the  Requirements  of  the  Refugee  
Definition, 6 N.Y.U. ENVTL. L.J. 480, 480 (1998) (describing how the U.N. definition of a "refugee" remains the 
“functional core of international refugee jurisprudence”) at 481.

112   Id.
113 U.N.H.C.R., Global Trends 2010, 2 (2011) available at: http://www.unhcr.org/4dfa11499.html [accessed May 21, 

2013].
114   Refugee Convention, supra note , 106 art. 1(A)(2).
115 See U.N.H.C.R. Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention 

and the 1967 Protocol relating to the Status of Refugee,  ¶ 37, U.N. Doc. HCR/1P/4/ENG/REV. 3 (Dec. 2011) 
[hereinafter Handbook].

116   See Id., ¶ 38.
117   See below
118   Handbook, supra note 115, ¶ 42.
119   Id., ¶ 44.
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always persecution. Other serious violations of human rights – for the same reasons – would also 
constitute persecution.”120 There is no universally accepted definition of what persecution is exactly 
and since the evaluation of the well-founded fear for the persecution contains a subjective character, 
interpretations  of  what  amounts  to  persecution  are  bound  to  vary  due  to  variations  in  the 
psychological make-up of individuals and in the circumstances of each case.121 

Furthermore,  there are authors arguing that  the persecutor  must have intent for its  actions – 
courts have denied refugee status since the persecution lacked intent but instead was for a legitimate 
governmental aim. Moreover, the Rome statute includes the intent in its definition of persecution.122 

Additionally, in some cases persons can reasonably justify their claims to a well-founded fear of 
persecution  on  “cumulative  grounds”.  If  the  migrant  seeking  protection  has  been  subjected  to 
various  measures  not  in  themselves  amounting  to  persecution,  if  combined  with  other  adverse 
factors, for example “a general atmosphere of insecurity in country of origin” the elements can 
taken together amount to the effect of persecution.123

Normally, persecution is related to actions committed by the authorities of the state however it 
may also emanate from private actors; from sections of the population not respecting the standards 
established by the law of that state. This is often the case in e.g. religious intolerance – in a state 
otherwise secular, where a sizeable part of the population do not respect the religious beliefs of their 
neighbours – which can amount to persecution. Of course serious discriminatory or other offensive 
acts  are  committed  by  private  actors  in  every  state,  however  it  can  only  be  considered  as 
persecution in the meaning of the refugee convention if these acts are knowingly tolerated by the 
authorities, or if the authorities refuse to offer effective protection or proves to be unable to do so.124 

Lastly, the nexus clause needs to be established, that is the persecution needs to be on account on 
one of the Refugee Convention grounds; the person must show a well-founded fear of persecution 
for  reasons  of  race,  religion,  nationality,  membership  of  a  particular  social  group  or  political 
opinion. It can be persecution arisen from any single one of these reasons, or from a combination.125 

5.3 Restrictive Interpretation
The idea to extend the ordinary refugee protection to environmentally displaced people is, on the 
whole, rejected by forced migration scholars.126 According to most migration specialists, it would 
weaken the protection available to the Convention refugees, to which it was meant for. In many 
countries, refugee law is already under pressure and any change in the Convention could be one for 
the worse.127 Moreover, international organizations have also addressed their reluctance to include 
environmentally displaced persons  as  refugees.  For  example,  the  International  Organization  for 
Migration, the U.N.C.H.R., and the Refugee Policy Group have all decided not to use the term 
“environmental refugee”.128

120   Id., ¶ 51.
121   See Id., ¶ 51-52.
122   See ANDREAS ZIMMERMANN ED., THE 1951 CONVENTION RELATING TO THE STATUS OF REFUGEES AND ITS 1967 PROTOCOL: A 

COMMENTARY 349 (2012).
123   See Handbook, supra note 115, ¶ 53.
124   See Id., ¶ 65.
125   See Id., ¶ 66.
126 See e.g.,  U.N.H.C.R. Expert Roundtable on Climate Change and Displacement, held in Bellagio, Summary of 

Deliberations on Climate Change and Displacement,  Main Messages,  1:  'The terms of “climate refugee” and 
“environmental refugee” should be avoided as they are inaccurate and misleading.' (Feb. 22-26, 2011) [hereinafter 
Bellagio Deliberations];  See also Nansen Conference on Climate Change and Displacement in the 21st Century, 
(Oslo, 6-7 June 2011), Chairperson's Summary, ¶ 21 [hereinafter Nansen Conference]. 

127   KOLMANNSKOG, supra note 110 at 31.
128 See Aurelie Lopez, The Protection fo Environmentally Displaced persons in International Law, 37 ENVT'L. L. 388 
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It is difficult for people who have been displaced because of environmental disasters to obtain 
protection by the Refugee Convention since there are several obstacles.129 Firstly,  as mentioned 
above the person seeking protection must have fled from the country of origin because of a well-
founded fear of being persecuted. It is difficult to describe “climate change” as a  “persecution”, 
even though there are diverging views concerning this.130 

Professor Jane McAdam finds that arguments aiming to mean that climate change can be seen as 
a persecution is unconvincing: A violation of human rights, if considered as a very serious one, is 
persecution. This could depend on two factors: One is due to the very character of the persecution 
itself  and  the  second  is  due  to  the  repetition  of  the  persecution.  McAdam  claims  that  both 
international and national law reflects that many of the effects of climate change are very damaging 
to human rights and sometimes even deadly, but not enough to be categorized as persecution.131 

The effects of climate change resulting in general poverty or lack of economic opportunities is 
not sufficient to claim that a person is in need of international protection. The Refugee Convention 
would  not  implicitly  preclude  recognition  of  environmental  harms  amounting  to  persecution, 
provided that the requisite elements of the definition would be established. However,  McAdam 
argues further that it would exceed the presently recognized limitations of the Refugee Convention 
to  argue  that  climate  change  would  per  se constitute  refugee  status:  in  many  situations 
environmental harms may be included in other persecutory practices, thereby avoiding the need to 
solely base a claim on such a ground. Plainly using the effects of climate change as a general cause 
for refugee status will not succeed – rather the person must prove that there is a differential impact 
towards him compared to the rest of society. With other words this person or the group he/she is 
belonging to must be specifically targeted. Evidence should be provided for example that a group is 
poor or vulnerable because the government through discriminatory or passive factors manages that 
group different than the rest of society.132 

Finally, there are very few exceptions where changes in the environment or the effects of climate 
change can be regarded as persecution. Professor McAdam explains that these exceptional cases 
could be such as when:133

• a government deliberately withheld to help people in order to punish these people on 
the ground of one of the five Convention grounds;

• particular  groups  reliant  on  agriculture  for  survival  gets  targeted  by  government 
policies, in conditions where the effects of climate change is already impeding their 
subsistence; 

• governmental activities contributes to environmental destruction by polluting the land 
and/or water;

• governmental activities like poisoning water or destroying crops leads to a creation of 
famine;  or  where  a  government  contributes  to  other  environmental  destruction  by 
polluting soil and/or water;

• refusal  from a  government  to  accept  aid  from other  States  when it  is  in  need,  for  
example as in the aftermath of a disaster134;

• a government fails to establish adequate measures for preventing disasters.

Of course, in each case, a persecutory element for a Refugee Convention reason would need to 
be  demonstrated:  the  main  reason  why  it  may  be  difficult  to  consider  climate  change  as  a 

(2007).
129   MCADAM, supra note 4, at 42. 
130   Id., at. 43.
131   Id.,
132   Id., at. 44.
133   Id., at. 47-48.
134   See more on chapter 6

22



persecution is due to the fact that they are not directed against an individual person, his or her 
background or faith. Rather they just happen by coincidence, and every people in the community is 
affected  by same situation.135 Another  reason why solely the  effects  of  climate  change  cannot 
amount to persecution is because it would be rather difficult to identify the persecutor: This is due 
to the fact that governments of vulnerable countries cannot be considered responsible for climate 
changes generally. Arguably, the persecutor in such a case is the industrialized countries that have 
omitted to reduce the emissions of greenhouse gases and the “international community”.136 These 
are  the  very  countries  that  the  migrants  will  seek  protection  in  if  the  home-country  becomes 
unsustainable  and  it would  illustrate  a  complete  reversal  of  the  refugee  paradigm:  convention 
refugees are fleeing their own government (or private entities that their government cannot protect 
them from) whilst migrants fleeing the effects of climate change usually can depend at least on the 
willingness from their governments protection.137 

Leaving the argument regarding climate change as persecution and moving on to using climate 
change as a ground for persecution: In order for people who have suffered the effects of climate 
change to be considered a  “particular social group”, it is a requirement in refugee law that the 
group  needs  to  be  attached  with  essential,  unchangeable  characteristics  other  than  the  risk  of 
persecution itself.138 Therefore, it is difficult to argue that people, who have been affected by climate 
change, together can represent a “particular social group”.139

5.4 Extensive Interpretation 

5.4.1 Inclusion under membership of a particular social group
One of the arguments made from the restrictive point of view is that environmentally displaced 
people can normally rely on their government and are not fleeing their government as refugees are. 
However, it has been argued that environmentally displaced people are not under the protection of 
their government for two reasons; the first being that the extent of devastation due to impacts of 
climate change such as natural disasters, may prevent the state from providing even the minimal 
protection and secondly; the home state has ceased to exist due to sea level rise and can thus not 
provide protection.140

There are authors arguing for a more generous interpretation of the definition in the refugee 
convention. Some of them chooses to claim that environmentally displaced people may constitute 
“a social group composed of persons lacking political power to protect their own environment.”141 

Normally, a “particular social group” is comprised of persons of a similar background, habits or 
social  status.142 Membership  of  a  particular  social  group  is  indeed  the  ground  in  the  Refugee 
Convention with the least clarity and it is not defined by the Convention itself. In refugee status 
determinations, it has been invoked with increasing frequency, with states having recognized groups 
such as families, tribes, women, occupational groups and homosexuals, as constituting a particular 

135   MCADAM, supra note 4, at 46.
136 Id.; See also J.T. HOUGHTON, G.J. JENKINS AND J.J. EPHRAUMS (EDS.), REPORT PREPARED FOR INTERGOVERNMENTAL PANEL ON 

CLIMATE CHANGE,  BY WORKING GROUP I  8  (1990);  Intergovernmental  Panel  on Climate  Change (IPCC),  Fourth 
Assessment  Report,  Climate  Change  2007:  Synthesis  Report  5,  6,  12,  13  (Nov.  12-17,  2007),  available  at: 
http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4_syr.pdf [accessed May, 12, 2013]. 

137   MCADAM, supra note 4, at 46.
138   See GUY S. GOODWIN-GILL AND JANE MCADAM, THE REFUGEE IN INTERNATIONAL LAW 79-90 (2007).
139   MCADAM, supra note 4, at 46.
140 See Alan Carlin, Why a Different Approach is Required if Global Climate Change is to be Controlled Efficiently or  

Even at All, 32 WM. & MARY ENVT'L. L & POL'Y REV. 685, 733 (2008).
141   KOLLMANNSKOG, supra note 110, at 107, 27.
142   See Handbook, supra note 115, ¶ 77.
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social group.143 While the ground needs clear limitations, a proper interpretation must be consistent 
with the object and purpose of the Convention (see more on this below).144 Furthermore, there is no 
“closed list”  of  what  kind  of  groups that  may be eligible  under  this  provision,  whether  in  the 
convention itself nor in the ratifying history. Rather, it should be read in an evolutionary manner, 
open to the diverse and changing nature of groups in different societies and aspects of evolving 
international human rights norms.145

A particular  social  group  must  either  constitute  a  group  of  persons  who  share  a  common 
characteristic other than their risk of being persecuted,146 or who are seen as a group by the society. 
These characteristic needs to be innate, immutable, or which is otherwise fundamental to identity, 
conscience or the exercise of one's human rights.147 

Proponents of the use of the term “environmental refugee” rather than “environmental migrant” 
argues that while migrants make voluntary decision to leave their homes, refugees are forced to flee 
by drastic and unsafe changes related to their  life situation and thus, environmentally displaced 
people are rather more like refugees than “just” migrants.148 

5.4.2 Human Rights Approach and Comparative Treaty Interpretation
The  Vienna  Convention  on  the  Law of  Treaties  (VCLT)149 is  the  instrument  that  provides  the 
authoritative guide to the interpretation of treaties. Although it does not technically apply to the 
Refugee Convention since both the 1951 Convention and the 1967 Protocol was created before the 
VCLT150,  there is  a wide consensus that the VCLT encapsulates customary international  law in 
relation to treaty interpretation.151 The primary rule of interpretation is contained in article 31 of 
VCLT and provides inter alia:

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose. 

[…] 

3. There shall be taken into account, together with the context: 

[…] 

143 U.N.H.C.R. Guidelines on International Protection No. 2: “Membership of a Particular Social Group” within the 
context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, ¶ 1, 
U.N. Doc. HCR/GIP/02/02 [hereinafter Guidelines No. 2].

144   Id., ¶ 2.
145   Id., ¶ 3.
146 Id.,  ¶ 14;  See also the widely cited decision used to demonstrate that  nonetheless, persecutory action toward a 

group may be a relevant factor in determining the visibility of a group in a particular society: (McHugh, J., in 
Applicant A v. Minister for Immigration and Ethnic Affairs, (1997) 190 CLR 225, 264, 142 ALR 331.) “[W]hile 
persecutory conduct cannot define the social group, the actions of the persecutors may serve to identify or even  
cause the creation of a particular social group in society. Left-handed men are not a particular social group. But,  
if they were persecuted because they were left-handed, they would no doubt quickly become recognizable in their  
society as a particular social group. Their persecution for being left-handed would create a public perception that  
they were a particular social group. But it would be the attribute of being left-handed and not the persecutory acts  
that would identify them as a particular social group.”.

147   Guidelines No. 2 supra note 143 ¶ 11.
148 Carly  Marcs,  Spoiling  Movi's  River:  Towards  Recognition  of  Persecutory  Environmental  Harm  Within  the  

Meaning of the Refugee Convention, 24 AM. U. INT'L L. REV. 33-34 (2008).
149   Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331.
150 Id., art 4: 'the convention applies only to treaties which are concluded by states after the entry into force of the  

present convention'
151 See Territorial  Dispute (Libyan Arab Jamahiriya v.  Chad) 1994 I.C.J.  21 (Feb. 3);  Maritime Delimitation and 

Territorial Questions between Qatar and Bahrain, Jurisdiction and Admissibility (Quatar v. Bahrain) 1995 I.C.J. 21 
(Feb. 15). 
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c.  Any relevant rules of international law applicable in the relations between the  
parties. 

The  object  and  purpose  is  often  to  be  found  in  the  preamble  of  international  treaties.152 The 
preamble of the Refugee Convention provides as follows (emphasis added): 

CONSIDERING that the Charter of the United Nations and the Universal  Declaration of  
Human Rights approved on 10 December 1948 by the General Assembly have affirmed the 
principle  that  human  beings  shall  enjoy  fundamental  rights  and  freedoms  without  
discrimination, 

CONSIDERING that the United Nations has, on various occasions, manifested its  
profound concern for refugees and endeavoured to assure refugees the widest  
possible exercise of these fundamental rights and freedoms. 

As the U.N.H.C.R. has explained, the ‘strong human rights language’ in the preamble indicates 
that, “the aim of the drafters [was] to incorporate human rights values in the identification and 
treatment of refugees, thereby providing helpful guidance for the interpretation, in harmony with 
the Vienna Treaty Convention, of the provisions of the 1951 Convention”.153 

This rejection of a dictionary approach to interpretation is consistent with that adopted by other 
human rights adjudicating bodies.154 Additionally, the leading courts in common law jurisdictions 
have  highlighted  the  significance  of  the  preamble  for  the  human  rights-based  approach  to  an 
interpretation of the refugee convention emphasizing that the convention is understood to have been 
'written against the background of international human rights law'.155

To sum up,  a  human  rights  based  approach in  regards  of  the  interpretation  of  the  Refugee 
Convention is obviously justified. The other part of article 31 in the VCLT of relevance when it 
comes to an extensive interpretation of the Refugee Convention can be found in sub-paragraph (3)
(c) which requires an interpreter to take into account together with the context  “any relevant rules 
of international law applicable in the relations between parties”. This could be used as justification 
for  the  method  of  comparative  treaty  interpretation.156 This  approach  is  furthermore  justified 
through the Declaration of States Parties to the Refugee Convention which includes the following 
statement where the state parties recognized:

[t]he  importance  of  other  human  rights  and  regional  refugee  protection  instruments,  
including the 1969 Organisation of African Unity (OAU) Convention governing the Specific  
Aspects  of  the  Refugee  Problem  in  Africa  and  the  1984  Cartagena  Declaration,  and  
recognizing also the importance of the common European asylum system developed since the  
1999 Tampere European Council Conclusions, as well as the Programme of Action of the  
1996 Regional Conference to Address the Problems of Refugees, Displaced Persons, Other  
Forms of Involuntary Displacement and Returnees in the Countries of the Commonwealth of  
Independent States and Relevant Neighbouring States. 

152   MARTIN DIXON, TEXTBOOK ON INTERNATIONAL LAW  27 (2007).
153   JAMES C. HATHAWAY, THE RIGHTS OF REFUGEES UNDER INTERNATIONAL LAW, 98 (2005).
154   See H.R.C. Van Duzen v. Canada, U.N. Doc. CCPR/C/OP/1 at 118/1985, (Apr. 7, 1982).
155 Applicant  A v.  Minister  for  Immigration and  Ethnic  Affairs  supra  note  146,  at  2967 (Kirby J)  and  at  2312 

(Brennan CJ).  See also, Wang v. Minister for Immigration and Multicultural Affairs, 105 FCR 548 at  ¶ z7481 
(Merkel J), (2000); Minister for Immigration and Multicultural Affairs v. Mohammed 98 FCR 405 at 421 (2000); 
R v. Immigration Appeal  Tribunal, Ex p Shah, 2 AC 629 at 639 (Lord Steyn), (1999);  Premalal v. Minister for 
Immigration 41 FCR 117 at 138  (1993);  Pushpanathan  v.  Canada (Minister of Citizenship and Immigration) 1 
SCR 982 at  1024 (Bastarache  J)  (1998).  R(ota)  Hoxha v.  Special  Adjudicator  [2005]  4  All  ER 580 (2005); 
Moreover, the 'social and humanitarian nature ' of the refugee convention has been confirmed by the UNHCR 
executive  committee.  For  example,  in  its  Agenda  for  Protection,  it  reaffirmed  State  parties’ commitment  to 
implementing the  Refugee Convention  obligations ‘fully and effectively in accordance with the [humanitarian] 
object and purpose’ of the Refugee Convention: ¶ 13.

156   HATHAWAY, supra note 153, at 101.
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Lastly,  this  view  is  also  supported  by  the  Executive  Committee  of  the  U.N.H.C.R.  that 
recognized  the  need  of  international  protection  of  migrants  not  covered  by the  1951  Refugee 
Convention  and underlined  the  value  of  the  regional  instruments  designed to  approach this.  It 
further acknowledged state practice on the subject and encouraged the use of such complementary 
forms of protection.157

This extensive interpretation is the ground for the next chapters of this part of the dissertation: 
the comparative treaty interpretation underlining the value of regional treaties will be dealt with in 
chapter 6 and the human rights-based approach will concern chapter 7 in regards of complementary 
protection. 

157 U.N.H.C.R. Ex. Com. Conclusion No. 103 (LVI) on the Provision on International Protection Including Through 
Complementary Forms of Protection, pmbl, U.N. Doc. A/AC.96/1021 (2005).

26



6. Regional Instruments 

6.1 Background
The  Refugee  Convention  was  an  inspirational  source  for  regional  instruments  such  as  the 
Organization of African Unity Convention Governing the Specific Aspects of Refugees Problems in 
Africa  (the  OAU  Convention);158 and  the  Cartagena  Declaration  on  Refugees  (the  Cartagena 
Declaration)159 applicable in Latin America and the Bangkok Principles on the Status and Treatment 
of  Refugees  (Bangkok Principles).160 However,  there  is  something that  distinguishes  the  above 
mentioned regional instruments from the 1951 Convention. The difference is that those instruments 
defines  the  term “refugee”  in  a  much  wider  scope  than  the  1951  Convention  or  provides  for 
complementary  protection  for  non-convention  refugees.  These  are  among  the  most  important 
instruments concerning environmentally displaced people because they provide a broader protection 
than the 1951 Convention. 

6.2 The OAU Convention 
The OAU Convention regulates the protection of refugees in Africa, a region with more than 6 
million refugees.161 On September 10, 1969, the convention was adopted under the Organization of 
African Unity's sixth regular session. In 1974, when one third of the African Union had ratified the 
Convention, it entered into force. The African Union consists of 53 Member States, of which 50 of 
them have ratified or signed the Convention since it entered into force.162 

Article 1 of the OAU Convention defines the term refugee and thus who is  eligible for the 
protection.  Article  1(1)  has  the  same  definition  as  the  one  provided  for  in  the  1951  Refugee 
Convention article. The difference between the OAU Convention and the 1951 Convention can be 
found in article  1(2)  of  the OAU Convention,  providing for  a  broader  protection  with  a  more 
expanded definition of refugees:

The term refugee shall also apply to every person who:

Owing to external aggression, occupation, foreign domination or events seriously disturbing  
public order in either part or the whole of his country of origin or nationality, is compelled to  
leave his place of habitual residence in order to seek refuge in another place outside his  
country of origin or nationality.

This definition has furthermore been incorporated into domestic law in at least South Africa, 
Tanzania, Kenya, Malawi, Mozambique, and Nambia.163 

158 Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969, 1001 U.N.T.S. 45 
[hereinafter OAU Convention].

159 Cartagena Declaration on Refugees (Nov. 22, 1984) in ‘Annual Report of the Inter-American Commission on 
Human Rights’ (1984–85) O.A.S. Doc. OEA/Ser.L/V/II.66/doc.10, rev.1 [hereinafter Cartagena Declaration].

160 Asian-African Legal Consultative Organization (AALCO), Bangkok Principles on the Status and Treatment of  
Refugees (Bangkok Principles), Dec. 31, 1966, available at: http://www.unhcr.org/refworld/docid/3de5f2d52.html 
[accessed Jan. 12, 2013]. 

161 OAU Convention Remains a  Key Plank of  Refugee Protection in  Africa after  40 years  (2009)  available  at:  
http://www.unhcr.org/4aa7b80c6.html [accessed May 7, 2013].

162 African  Union  list  of  countries  which  have  signed,  ratified/acceded  to  the  OAU  Convention, available  at: 
http://www.africa-union.org/root/au/documents/treaties/text/refugee%20Problems%20in%20Africa.doc [accessed 
Jan. 12, 2013].

163   MCADAM, supra note 4, at 48.
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6.2.1 Extensive and Restrictive Interpretations
Prominent authors have discussed whether the protection provided by the OAU Convention can be 
applied on cases where people are fleeing environmental disasters and there are both restrictive and 
extensive interpretations on the subject. 

Professor  Walter  Kälin,  who  is  also  the  present  U.N.  representative  of  the  United  Nations 
Secretary-General on the Human Rights of Internally Displaced Persons means that he can see the 
potential for sudden-onset disasters to be characterized in this way. While he finds a theoretical 
possibility, Kälin likewise argues that it is “rather unlikely that the states concerned would readily 
accept such an expansion of the concept beyond its conventional meaning of public disturbances 
resulting in violence.”164 In other words, if a refugee were to seek protection for example on account 
on public riots in the aftermath of a natural disaster, triggered by a failure of the government to 
provide assistance, it would succeed according to Kälin.165 

The eminent author within international refugee law, professor James C. Hathaway argued even 
strongly in  1991, that  the definition “does  not  […] suggest that  victims of natural  disasters or 
economic misfortune should become the responsibility of the international community.”166 

The U.N.H.C.R. Executive Committee Working Group on Solutions and Protection produced a 
document  on  their  19th meeting,  concerning the  interpretation  of  persons  covered  by the  OAU 
convention definition and in it, it was explicitly mentioned as to only include man-made disasters.167

However  George  Okoth-Obbo,  the  U.N.H.C.R.  Africa  Bureau  Director  expressed  a  more 
extensive  view in his legal review of the OAU Convention and its 30 years in practice, where he 
affirmed  that  the  public  order  as  included  in  the  definition  may  be  disturbed  by  “accidental 
situations not necessarily based on deliberate state action” which opens up for a broader perspective 
that might include natural disasters due to the impacts of climate change.168 

6.2.2 Customary International Law
In any event, the OAU Convention could be used as strong argument in making a case based on 
customary international  law.  To establish  a  customary international  law rule,  there  needs  to  be 
evidence of a widespread and uniform state practice on the subject, as well as a sense of a legal  
obligation to the practice, the so called opinio juris element.169

 As for the first element of state practice, there is no set number of states that must engage in the 
practice before it becomes law. It is accepted that it does not need to be all states, just many of 
them, as established by the ICJ in the Fisheries Case.170 However, in the North Sea Continental 
Shelf cases, the ICJ stated that the practice of “specially affected states” is the most significant 
practice.171

On this basis, it is worth noting  which states are specially affected by refugee flows  and note 

164 Walter  Kälin,  'Conceptualising  Climate-Induced  Displacement'  in  JANE MCADAM (ED),  CLIMATE CHANGE AND 
DISPLACMENT:  MULTIDISCIPLINARY PERSPECTIVES 88-9  (2010),  (emhpasis  added);  See also Alice  Edwards,  Refugee 
Status Determination in Africa 14 AFRICAN J. OF INT'L & COMP. L., 204, 225-7 (2006).

165   Kälin, Id., 88.
166   JAMES C. HATHAWAY, THE LAW OF REFUGEE STATUS 16-21 (1991).
167 U.N.H.C.R, Persons covered by the OAU Convention Governing the Specific Aspects of Refugee Problems in 

Africa and by the Cartagena Declaration on Refugees (Submitted by the African Group and the Latin American 
Group), U.N. Doc. EC/1992/SCP/CRP.6 (Apr. 6. 1992).

168 George Okoth-Obbo, Thirty Years on: a Legtal Review of  the 1969 OAU Refugee Convention Governing the  
Specific Aspects of Refugee Problems in Africa,20 REF. SURVEY QUARTERLY 112 (2001).

169   PETER MALANCZUK, supra note 17, at 87.
170   Fisheries Case (U.K. v. Norw.), 1951 I.C.J. 138 (Dec. 18).
171   Id. at 74.

28



their practice and opinio juris in particular.  States that experience significant numbers of refugees 
are “specially affected” and thus more crucial to and representative in establishing the widespread 
practice and opinio juris necessary.

TABLE 1

% of total global population of refugees 
or persons in refugee-like situations (Top 20)

provided by the UNHCR website for statistics  
2007 UNHCR statistical yearbook172

Syria 15% Iran 10% Pakistan 9% Germany 6%
Jordan 6% Tanzania 5% China 3% U.K 3%
Chad 3% U.S 3 % Kenya 3%

Less than 3%
Saudi Arabia Uganda Sudan Congo 
Canada India  France Nepal 
Thailand

The OAU Convention has been ratified by some of the largest  recipients  of refugees in the 
world; Tanzania, Chad, Kenya, Uganda, Sudan, DRC, Zambia, Egypt, Algeria, Ethiopia, Cameroon 
and Rwanda, who taken together receive almost a quarter of the worlds refugee flows.173

As for the element of state practice, it would exceed the limitations of this dissertation to conduct 
a complete research on the subject, however examples worth of mentioning are for example the 
2010 earthquake in Haiti, where the African Union offered protection to the victims; and during the 
volcanic eruptions in Congo from mount Nyiragongo in 2002, causing Congolese refugees to flee 
and seek refuge in Rwanda.174

6.3 The Cartagena Declaration 
The  Cartagena  Declaration,  which  was  adopted  in  November  1984  by the  Colloquium on  the 
International Protection of Refugees in Central America, is also one of the regional instruments that 
contain a broader definition of the term refugee in contrast to the 1951 Convention.175 This may be 
due to the fact that the Cartagena Declaration has been influenced by the provisions on the right of 
refugees settled in the OAU Convention.176 

The definition in the Cartagena Declaration has been reflected in domestic law as well, including 
Argentina,  Bolivia,  Colombia,  El  Salvador,  Guatemala,  Nicaragua  and  Panama,  although  it  is 
merely a domestic instrument without a binding legal effect.177 Noteworthy is also that although 
neither Brazil nor Ecuador attended the drafting conference nor signed the Cartagena Declaration, 

172 U.N.H.C.R., Trends in Displacement, Protection and Solutions (2008), available at:  
http://www.unhcr.org/4981b19d2.html [accessed 22 May, 2013]. 

173   Id.
174   MCADAM, supra note 4, at 48, 107.
175   MCADAM, supra note 4, at 48.
176   OAU Convention, supra note 158, at Conclusions III(3) III(8).
177   MCADAM, supra note 4, at 48.
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the principles of the declaration have been adopted into municipal law in both countries. 178 

The Cartagena Declaration defines the term refugee as:
persons  who  have  fled  their  country  because  their  lives,  safety  or  freedom  have  been  
threatened by generalized violence, foreign aggression, internal conflicts, massive violation  
of human rights or other circumstances which have seriously disturbed public order.179 

Furthermore, this definition was approved by the Organization of American States  in its 1985 
General Assembly Session.180 Additionally, the Inter-American Commission on Human Rights has 
expressed  that  it  considered  the  definition  in  the  declaration  as  a  codification  of  a  customary 
regional rule.181 The state parties to the declaration are not “specially affected” by refugee flows and 
thus using it as an argument for customary international law may not be the strongest of arguments, 
however, the declaration remains particularly important as it expresses an sense of legal obligation 
with consideration of geographically diverse practice.

The above mentioned professor Walter Kälin, considers his interpretation of the definition of the 
OAU Convention as equally applicable to the Cartagena Declaration. That is, there is a theoretical 
possibility to use it in context of environmentally displaced people, but only if a refugee were to 
seek protection on account on public disorder after the disaster had struck.182 Additionally, Legal 
scholars  has  in  their  capacity  as  representatives  of  Latin  American  human  rights  institutions, 
interpreted  the  definition  in  their  document  used  as  a  background  paper  for  the  International 
Conference on Central  American Refugees,  held in Guatemala City in May 1989 – where it  is  
explicitly mentioned that it was not intended to include victims of natural disasters.183

6.4 The Bangkok Principles 
The Bangkok Principles, a document of soft-law status, as the Cartagena declaration were adopted 
by the Asian-African Legal Consultative Organization, comprised of 47 states on 24 June 2001.

Article  1  (a)  and  (b)  in  the  Bangkok  Principle  has  also,  as  the  OAU  Convention  and  the 
Cartagena  Declaration,  the  same  definition  of  the  term  refugee  as  article  1a  (2)  of  the  1951 
Convention.  However,  the  Bangkok  Principles,  as  the  OAU  Convention  and  the  Cartagena 
Declaration  also  has  a  broader  scope  of  the  refugee  definition.  Article  1  (2)  in  the  Bangkok 
Principles states that:

The term “refugee” shall also apply to every person,  who, owing to external aggression,  
occupation, foreign domination or events seriously disturbing public order in either part or  
the whole of his country of origin or nationality, is compelled to leave his place of habitual  
residence in order to seek refuge in another place outside his country of origin or nationality.

Although the principles are not binding, they could nonetheless serve as a source of opinio juris, 
since documents produced by states during for example conferences can be authoritative statements 
of  state  opinion.184 Moreover,  a  large  number  of  specially  affected  states  have  concluded  the 
Bangkok Principles, 13 of the states being in the top 20 of receivers, including Syria, Iran, Pakistan, 

178 William Thomas Worster,  The Evolving Definition of the Refugee In Contemporary International Law, 113,  30 
BERKELEY INT'L L. (2012).

179   Cartagena Declaration, supra note 159, Article III(3).
180   Id., at 190–93.  
181 Inter-American Commission on Human Rights, Annual Report 1981-82, OEA/Ser.L/V/II.57 doc. 6 rev.1 (1982) 

Chapter IV, ¶ 11(d).
182 Kälin, supra note 164, at 88.
183 Hector Gros Espiell, Sonia Picado and Leo Valladares Lanza,  Principles and Criteria for the Protection of and  

Assistance to Central American Refugees, Returnees and Displaced Persons in Latin America, 2 INT'L J. OF REF. L. 
(1990).

184  See Fisheries Jurisdiction (U.K. v. Ice.), 1974 I.C.J. 23 (Jul. 25).  
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Jordan,  Tanzania,  China,  Kenya,  Saudi  Arabia,  Uganda,  Sudan,  India,  Nepal,  Thailand,  Yemen, 
Zambia, Egypt, Cameroon.
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7. Complementary Protection

7.1 Background
The non-refoulement principle is known as “the cornerstone of international protection”185 and was 
originally set out in article 33 of the Refugee Convention: 

1. No Contracting State shall expel or return ('refouler’) a refugee in any manner whatsoever  
to the frontiers of territories where his life or freedom would be threatened on account of his  
race, religion, nationality, membership of a particular social group or political opinion.

2. The benefit of the present provision may not, however, be claimed by a refugee whom there  
are reasonable grounds for regarding as a danger to the security of the country in which he  
is,  or  who,  having  been  convicted  by  a  final  judgment  of  a  particularly  serious  crime,  
constitutes a danger to the community of that country.

The principle has a customary international law status meaning that all states must respect and 
thus ensure that it will not be violated. This applies to all states irrespective of whether they have 
signed  the  1951 Convention  or  not.186 However,  as  it  can  be  noted  the  article  in  the  Refugee 
Convention is only applicable to those eligible for refugee status and has certain limitations. The 
customary rule of non-refoulement can be formulated as follows:

1. No person shall be ... expelled in any manner whatsoever where this would compel him or  
her to remain in ... a territory where substantial grounds can be shown for believing that he  
or she would face a real risk of being subjected to torture or cruel, inhuman or degrading  
treatment or punishment. This principle allows of no limitation or exception. 

2. In circumstances which do not come within the scope of paragraph 1, no person seeking  
asylum may be ... expelled in any manner whatsoever where this would compel him or her to  
remain in ... a territory where he or she may face a threat ... to life, physical integrity, or  
liberty. Save as provided in paragraph 3, this principle allows no limitation or exception. 

3. Overriding reasons of national security or public safety will permit a State to derogate  
from the principle expressed in paragraph 2 […]187 

However, the human rights treaty mechanisms might provide with a more effective solution to 
environmentally displaced persons when it comes to non-refoulement since it is even broader than 
the customary norm relating to certain human rights and without such limitations since they are of 
absolute nature.  Different climate processes impacted by climate change, such as coastal flooding 
and rising sea levels, shoreline erosion, as well as more intense and frequent natural disasters, such 
as  cyclones  and storms,  will  affect  infrastructure,  agriculture,  services,  and thus  the  continued 
habitability of certain parts of the world. These events may in turn threaten human rights such as 

185 U.N.O.D.C., Toolkit to Combat Trafficking in Persons, at 362 
available  at: http://www.unodc.org/documents/human-trafficking/Toolkit-files/08-58296_tool_7-9.pdf [accessed 
May 22, 2013].

186 See, U.N.H.C.R., The Principle of Non-Refoulement as a Norm of Customary International Law, Response to the 
Questions posed to UNHCR by the Federal Constitutional Court of the Federal Republic of Germany in cases 2 
BvR  1938/93,  2  BvR  1953/93,  2  BvR  1954/93,  available  at: http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=437b6db64 [accessed Jan. 9, 2013); U.N.H.C.R., Advisory Opinion on the 
Extraterritorial Application of Non-Refoulement Obligations under the 1951 Convention relating to the Status of 
Refugees and its 1967 Protocol, available at: http://www.unhcr.org/refworld/docid/45f17a1a4.html [accessed Jan. 
9, 2013];  See, also,  New Zealand Court of Appeal, Zaoui v. Attorney General, Sept. 30, 2004 (No 2) (2005) 1 
NZLR 690, ¶ 34, 136; U.N.H.C.R. General Conclusion on International Protection No. 25 (XXXIII), ¶ (b), U.N. 
Doc. A/37/12/Add.1 (Oct. 20, 1982).   

187 U.N.H.C.R, Sir Elihu Lauterpacht and Daniel Bethlehem, The Scope and Content of the Principle of Non-
Refoulement: Opinion, Global Consultations on International Protection/Second Track, ¶ 20, 253, available at:  
http://www.unhcr.org/refworld/docid/3b3702b15.html [accessed Jan. 9, 2013].  
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the  right  to  life,  health,  property,  culture,  means  of  subsistence,  and,  in  extreme  cases,  self-
determination. The communities which will be affected most by climate change are the ones where 
human rights are already precarious, given that the most drastic effects of climate change will be 
felt in the poorest regions, where human rights protection is often weak as it is.188 

According to the Office of the High Commissioner for Human Rights,  climate impacts may 
affect the following human rights: right to life, right to adequate food/to be free from hunger, right 
to  safe  and potable  drinking water,  right  to  highest  attainable  of  health,  and right  to  adequate 
housing.189 Although, in theory,  any human rights violation may give rise to a  non-refoulement  
obligation only two situations of violations have been used in practice. Thus, the general protection 
of non-refoulement given to refugees has by virtue of international human rights law expanded to 
include people at risk of torture, cruel, inhuman, or degrading treatment or punishment as well as 
people at risk of loss of life.

The International Covenant on Civil and Political Rights (ICCPR) includes a right to life in its 
article 6 as well as a right not to be subject to torture, cruel, inhuman, or degrading treatment or 
punishment in its article 7. Article 2 of the ICCPR describes the nature of states obligations. The 
Human Rights Committee (HRC) has interpreted in its General Comment No. 31 that this right 
obligates states not to return a person “where there are substantial grounds for believing that there is 
a real risk of irreparable harm, such as that contemplated by articles 6 and 7 of the Covenant”.190

In international law, this human rights based protection is known as “complementary protection” 
since  the  rules  complement  the  protection  provided  in  the  Refugee  Convention.  Systems  of 
complementary protection like these exists in the European Union, Australia, Mexico, U.S., New 
Zealand, Canada, and Hong Kong.191

7.2 Non-refoulement protection towards people at risk of loss 
of life

Besides the previously mentioned article 6 of the ICCPR there are other international documents 
that includes the right to life. Article 3 of the UDHR192, and article 6 of the CRC193 also regulates the 
protection  of  the  right  to  life.  This  protection  is  also  regulated  in  all  regional  human  rights 
treaties.194 The HRC has described the right of life as the “supreme right” which is “fundamental to 
all human rights”.195 The risk to life must though be actual or imminent; in  Aalbersberg v. The  
Netherlands, concerning the right to life (art. 6, ICCPR) and the potential use of nuclear weapons, 

188 S. Humphreys, ‘Introduction: Human Rights and Climate Change’ in STEPHEN HUMPHREYS (ED.), HUMAN RIGHTS AND 
CLIMATE CHANGE 1 (2010).

189 Report of the Office of the United Nations High Commissioner for Human Rights on the Relationship between  
Climate Change and Human Rights, Annex UN Doc. A/HRC/10/61, (Jan. 15, 2009).

190 H.R.C. General Comment No. 31 on The Nature of the General Legal Obligations Imposed on States Parties to the  
Covenant, ¶ 12; H.R.C., Jonny Rubin Byahuranga v. Denmark, ¶ 11(4), U.N. Doc. CCPR/C/82/D/1222/2003 (Dec. 
9, 2004); H.R.C., Kwok Yin Fong v. Australia, ¶ 9(4, 7) U.N. Doc. CCPR/C/97/D/1442/2005 (Nov. 23, 2009).

191 U.N.H.C.R Legal and Protection Policy Research Series, Climate Change Displacement and International Law:  
Complementary Protection Standards, at. 17-18 available at: http://www.unhcr.org/4dff16e99.pdf [accessed May 
20 2013] [hereinafter Climate Change Displacement and International Law]. 

192   UDHR, supra note 24, article 3. 
193   CRC, supra note 24, article 6. 
194 American Convention on Human Rights,  art.  4,  Jul.  18,  1978,  1144 U.N.T.S.  123;  European Convention on 

Human Rights, art. 2 Sep. 3, 1953, 213 U.N.T.S. 222; African Charter on Human and Peoples’ Rights, art. 4, Oct.  
21, 1986, 1520 U.N.T.S. 217; Arab Charter on Human Rights, art. 5, Mar. 15, 2008, 12 Int'l Hum. Rts. Rep. 893 
(2005).

195   H.R.C., General Comment No. 14: Nuclear Weapons and the Right to Life, ¶ 1, U.N. Doc. HRI/GEN/1/Rev.1 at 
18 (1994); H.R.C. G.C. 6, supra note 90, ¶ 1.
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the  HRC held  that  in  order  for  a  person to  be  considered  as  a  “victim” of  a  violation  of  the 
ICCPR,196 thus being eligible to bring an individual complaint before it, “he or she must show either 
that an act or an omission of a State party has already adversely affected his or her enjoyment such 
right, or that such an effect is imminent.”197 

This supreme right of life is furthermore strongly interconnected to other human rights. The right 
to adequate food, housing, and clothing,198 as  well  as the right not to be deprived of means of 
subsistence,199 have all been argued to be necessary components of the right to life. All of these 
rights are compromised where climate change leads to the destruction of people's ability to fish, 
hunt, gather, or undertake subsistence farming.200 Furthermore, it has been observed by the U.N. 
Commission on Human Rights that the right “encompasses existence in human dignity with the 
minimum necessities of life”.201

States  have  furthermore  an  obligation  under  the  Convention  on  the  Rights  of  the  Child  to 
specifically ensure the right to life of children.202 This shall, according to the Committee on the right 
to  the  Child,  be  implemented  by States  through the  implementation  of  other  provisions  of  the 
Convention. These include,  inter alia, the right to an adequate nutrition, the right to an adequate 
standard of living, the right to a healthy and safe environment, the right to health and the right to a  
social security.203

To avoid misunderstandings, it must be considered whether the environmental destructions can 
be perceived as a threat to the right to life. In a judgment of the International Court of Justice, Judge 
Weeramantry had a Separate Opinion in which the point was that the protection of the environment 
is an important part of human rights including the right to health and thereby the right life.204 

The fact that implementation of the right to life is depending on the physical environment is a 
recognized factor also by the European Court of Human Rights205 and Inter-American Commission 
on Human Rights.206 

7.3 Non-refoulement protection towards people at risk being 
subjected to ill-treatment

Besides from the previously mentioned Article 7 in the ICCPR, according to Article 3 of European 
Convention on Human Rights (ECHR) no state may return a person in which the person will face 
any form of  torture,  inhuman and degrading treatment.  This  definition  has  evolved immensely 

196   Protocol to the International Covenant on Civil and Political Rights, art. 1, Mar. 23, 1976, 999 U.N.T.S. 302.
197 H.R.C., Aalbersberg v. The Netherlands, ¶ 6.3 (emphasis added), U.N. Doc. U.N. Doc. CCPR/C/87/D/1440/2005 

(Aug. 14, 2006).
198   ICESCR, supra note 19, art. 11.
199   ICCPR, supra note 18, art. 1(2); ICESCR, supra note 19, art. 1(2).
200 See e.g. EARTH JUSTICE, PETITION TO THE INTER AMERICAN COMMISSION ON HUMAN RIGHTS SEEKING RELIEF FROM VIOLATIONS 

RESULTING FROM GLOBAL WARMING CAUSED BY ACTS AND OMISSIONS OF THE UNITED STATES (Dec. 7, 2005) available at: 
http://www.earthjustice.org/library/legal_docs/petition-to-the-inter-american-commissionon-human-rights-on-
behalf-of-the-inuit-circumpolar-conference.pdf  (accessed May 17, 2013).

201 O.H.C.H.R.,  Commission on Human Rights,  Human Rights  and  Extreme Poverty,  Human Rights  Resolution 
2005/16, ¶ 1(b), U.N. Doc. E/CN.4/RES/2005/16 (Apr. 14 2005).

202   CRC, supra note 24, art 6(2).
203 C.R.C., General Comment No. 7, Implementing Child Rights in Early Childhood U.N. Doc. CRC/C/GC/7/Rev.1,  

(Sep. 20, 2006). 
204 Case Concerning the Gabčikovo-Nagymaros Project  (Hungary v. Slovakia),  ¶ A(b), 1997 I.C.J. 92 (Sept. 25), 

(Sep. Op. of Judge Weeramantry).
205  E.Ct.H.R., Öneryildiz v. Turkey, ¶¶ 71–72, App. No. 48939/99, (2004).
206 Report on the Situation of Human Rights in Ecuador OEA/Ser.L/V/II.96, Doc 10, Rev. 1, ch 8 (1997);  I.A.C.H.R., 

Yanomami Case (Case 7615), Annual Report (1984–85) OEA/Ser.L/V/II.66, Doc 10, Rev. 1 (Mar. 5, 1985).
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through the case-law of the European Court of Human Rights.207 However, article 3 in the U.N. 
Convention Against Torture, also containing a non-refoulement principle, only protects the applicant 
from being sent to countries where they risk being tortured, it does not protect against ill-treatment 
of any other kind.208

The HRC is ensuring to consider these forms of ill-treatment in article 7 of the ICCPR as a  
hierarchy. Of these forms, torture is ranked as highest, thus, the distinction between torture and 
inhuman treatment is one of degree. At the same time Committee considers it undesirable ‘to draw 
up  a  list  of  prohibited  acts  or  to  establish  sharp  distinctions  between  the  different  kinds  of 
punishment  or  treatment;  the  distinctions  depend  on  the  nature,  purpose  and  severity  of  the 
treatment applied’.209 For that reason, it has failed to determine precisely which aspect of article 7 
ICCPR has been violated, thus there is very little jurisprudence from the HRC on this area.210 On the 
contrary,  article  3  of  the  ECHR  has  significantly  developed  the  human  rights-based  non-
refoulement jurisprudence.211 

In the cases Pretty v. United Kingdom212 and Ireland v. United Kingdom,213 the European Court of 
Human Rights confirmed that, in order for an ill-treatment to be considered as inhuman treatment, 
the treatment must meet a “minimum level of severity”. This minimum level of severity must in 
turn “involve actual bodily injury or intense physical or mental suffering”.214 In the case of Labita v.  
Italy215, the European Court of Human Rights ruled that the minimum level of severity is relative 
and “it depends on all the circumstances of the case”. These include factors as “the duration of the 
treatment, its physical and mental effects and, in some cases, the sex, age and state of health of the 
victim”.216 

Regarding degrading treatment,  the European Court  of  Human Rights has found that  it  is  a 
treatment which effects that people feel them humiliated or debased. Degrading treatment shows a 
lack of respect for a person's human dignity.217 The court also argues that even if the humiliation 
lacks intent, it does not exclude that a violation has occurred of article 3.218

Regarding the cases involving climate change, article 3 of ECHR will only assist people in cases 
where conditions are already very extreme.219 In other words, it  does not allow for pre-emptive 
movement where the conditions are only of an anticipated nature, and the mechanism would thus 
not assist people trying to move before the situation becomes intolerable, which probably would not 
reach the required level of severity of harm mandated by the European Court of Human Rights. 
Existing empirical evidence shows that in the current situation, the effects of climate change are not 
sufficiently serious to be regarded as a violation of article 3. This is so even though it around the 
whole world is known how climate change can affect people's lives in a very negative way.220

207 See e.g. E.Ct.H.R., Soering v. United Kingdom, App. No. 14038/88 (1989); E.Ct.H.R., Chahal v. United Kingdom, 
App. No. 22414/93 (1996); E.Ct.H.R., Saadi v. United Kingdom, App. No. 13229/03 (2007)

208   KOLMANNSKOG, supra note 110, at 28.
209 H.R.C., General Comment No. 20: Replaces General Comment 7 concerning Prohibition of Torture and Cruel 

Treatment or Punishment, ¶ 4, U.N. Doc. HRI/GEN/1/Rev.1 at 30 (1994).
210 In fact a violation of this provision from a proposed deportation has only once been substantiated on the facts, see 

H.R.C., Ng. v. Canada, U.N. Doc. CCPR/C/49/D/469/1991 (Jan. 7, 1994).
211   Climate Change Displacement and International Law, supra note 191, at 23.
212   E.Ct.H.R., Pretty v. United Kingdom, App. No. 2346/02 (2002) [hereinafter Pretty v. U.K.]. 
213   E.Ct.H.R., Ireland v. United Kingdom, App. No. 5310/71 (1980) [hereinafter Ireland v. U.K.].
214   Pretty v. U.K., supra note 212, ¶ 52; referring to Ireland v. U.K., id., ¶ 167.
215   E.Ct.H.R., Labita v. Italy, App. No. 26772/95 (2001).
216  Id., ¶ 120;  E.Ct.H.R., N. v. United Kingdom, ¶ 29, App. No. 26565/05 (2008).
217   Pretty v. U.K supra note 212, ¶ 52.
218   E.Ct.H.R., Peers v. Greece, ¶ 74, App. No. 28524/95 (2001)
219   Id.
220   Climate Change Displacement and International Law, supra note 191, at 25.
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Due to the fact that climate change related harms will mainly be of a socio-economic nature, it  
would need to be “re-characterized” as a breach of article 3. This concept is not new in this field of 
law and has been known as an integrated and/or holistic approach, aiming to show that the civil and 
political rights (as the prohibition of ill-treatment) have integrated social economic factors.221

The only case where it has been able to stop a removal due to socio-economic vulnerability is D. 
v. United Kingdom.222 The case dealt with the fact that D. could not get the help he needed because 
of the absence of medical treatment in the country of origin. The lack of medical treatment led to 
the fact that the applicant was not returned back to the country of origin.223 The court held that a 
removal of the applicant to his country of origin would be a breach of article 3 of the ECHR.224 As 
previously mentioned, it is difficult to claim that climate related effects are a violation of article 3 of 
the ECHR. In the case of D. v. United Kingdom, the European Court of Human Rights stated that 
the reason why the applicant was not returned was because of the exceptionally combined factors.225

221   Id., at 26.
222   E.Ct.H.R., D. v. United Kingdom, App. No. 27229/95 (2001)
223   Id., ¶¶ 51-52.
224   Id., ¶ 52
225   Id., ¶ 49
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8. Domestic legal status
As mentioned above,  the international  non-refoulement protection does include a  prohibition of 
sending displaced people back where they would risk their life or being subjected to certain ill-
treatments. And while these mentioned treaties give rise to  non-refoulement  in certain situations, 
they are all silent on the resultant status of the beneficiaries of such protection and the monitoring 
bodies and courts have neither been particularly instructive as regards to this. They recognize that 
the protection arises but do not move on to consider the status of the beneficiary.226

On the other hand, there exists some support for a uniform approach on this field. In 2005, the 
Executive  Committee  of  the  U.N.H.C.R  called  upon  states  in  its  Conclusion  No.  103  on 
complementary  protection  to  provide  beneficiaries  with  “the  highest  degree  of  stability  and 
certainty ensuring their human rights and fundamental freedoms without discrimination.”227

Additionally, professor McAdam further argues that there are cogent reasons under international 
law, providing for that those protected by  non-refoulement should have a status equivalent to the 
1951 refugee convention status.228 This standpoint has gained support by the U.N.H.C.R. and other 
international organizations such as  Amnesty International and the U.K. refugee council, who all 
claim that  there  is  no  legal  justification  for  treating  beneficiaries  of  complementary protection 
differently from Convention Refugees.229 

Another prominent author within international refugee law, professor Goodwin-Gill asserts that 
the increased codification of complementary protection in national law has led to that state practice 
now confirms that beneficiaries of complementary protection should generally be accorded some 
form of domestic legal status. Although its nature, application, and duration is not uniform in state 
practice, this can still provide one element when arguing for an obligation of customary character.230

Additionally, the regional OAU Convention and the Cartagena Declaration231 can also be used in 
a customary law argument, providing at least for the element of  opinio juris, the sense of a legal 
obligation, which is an element required to establish customary international law.  

The OAU Convention,  being a binding treaty,  thus being able to provide both state practice 
through its domestic application and a sense of a legal obligation of the state parties, go so far as to 
envisage the extension of the original Refugee Convention status to those who come within the 
wider scope of its refugee definition (including beneficiaries of complementary protection through 
non-refoulement).232 

226 See e.g.,  E.Ct.H.R.,  Vijayanathan v. France, App. No.  17550/90 (1993);  E.Ct.H.R.,  Ahmed v. Austria, App. No. 
25964/94 (1997); E.Ct.H.R., Bonger v. Netherlands App. No. 10154/04 (2005); GOODWIN-GILL AND MCADAM supra 
note 138, at 297.

227 U.N.H.C.R.  Ex'.  Com'.  Conclusion  (No.  103),  ¶ [N],  on  the  Provision  on  International  Protection  Including 
Through Complementary Forms of Protection (2005).

228   JANE MCADAM, COMPLEMENTARY PROTECTION IN INTERNATIONAL REFUGEE LAW 6 (2007).
229 U.N.H.C.R.,  UNHCR's  observations  on  the  European  Commission's  Proposals  for  a  Council  Directive  on 

Minimum Standards for the Qualification of Third Country Nationals and Stateless Persons as Refugees or as  
Persons who Otherwise Need International Protection,  ¶ 46, COM(2001) 510 final, 2001/0207 (CNS), (Sep, 12 
2001) available at: http://www.refworld.org/docid/3c6a69254.html [accessed May 20, 2013]; NOTE ON KEY ISSUES 
OF CONCERN TO UNHCR  ON THE AMNESTY INTERNATIONAL IRISH SECTION,  THE CASE FOR COMPLEMENTARY PROTECTION 
(2003), available at: http://www.amnesty/ie/act/refug/protection.shtml [accessed May 20, 2013]; REFUGEE COUNCIL 
(U.K.)  REFUGEE COUNCIL'S RESPONSE TO THE HOME OFFICE CONSULTATION ON CHANGES TO THE POLICY OF ISSUING OF 
CERTIFICATES OF IDENTITY, (2003), available at; http://www.refugeecouncil.org.uk/downloads [accessed May May 20, 
2013].

230   GOODWIN-GILL AND MCADAM supra note 138, at 330.
231   See more on chapter 6.3.
232   OAU Convention, supra note 158, art. VIII (2). 
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The Cartagena Declaration is only of “soft-law” status but it can provide a good source of opinio 
juris.  There is nothing in the Cartagena Declaration that suggests that a different status should be 
accorded to  its  wider  conception  of  “refugees”,  and indeed the  Declaration  refers  to  the OAU 
Convention as a precedent.233

As to the system of  complementary protection in  place  of  the European Union,  it  does  not 
provide for an equivalent status to both “types” of refugees (but at least provides for a legal status) 
and this  is  evident  from its  name used in  the  European Qualification  Directive  – “subsidiary” 
protection,  meaning  a  secondary  status.234 Under  the  Directive,  beneficiaries  of  subsidiary 
protection do furthermore receive less extensive entitlements with respect to family unity;235 access 
to and length of residence permits;236 eligibility for travel documents;237 access to employment;238 

social  welfare  entitlements;239 health  care  entitlements;240 access  to  integration  facilities;241 and 
rights of accompanying family members.242 

233   Cartagena Declaration, supra note 159, at Conclusions III(3) III(8).
234 Council Directive 2004/83/EC on minimum standards for the qualification and status of third country nationals or 

stateless persons as refugees or as persons who otherwise need international protection and the content of the 
protection granted, art. 15 (c), (Apr. 29 2004).

235   Id., art. 23.
236   Id., art. 24.
237   Id., art. 25.
238   Id., art. 26.
239   Id., art. 28.
240   Id., art. 29.
241   Id., art. 33.
242   Id., art. 23(5).
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9. Analytical Discussion

9.1 The Refugee Convention

9.1.1 Introduction
The strongest insight that chapter 5 has provided is that the Refugee Convention is indeed a product 
of its time not able to deal fully with the problems of today's world. This is especially the case of 
environmentally displaced people,  since these  constitutes  a  group three  times  larger  than those 
fleeing persecution and violence. Since the research conducted for this study provided the authors 
with  both  restrictive  and  extensive  interpretations,  the  following  conclusion  will  analyze  the 
possibilities  of  including  environmentally  displaced  people  in  the  definition  of  the  Refugee 
Convention.

9.1.2 Could the effects of climate change be considered as persecution?
The Refugee Convention itself is silent on the definition of persecution. However, the U.N.H.C.R. 
has provided an authoritative guide for its interpretation. The handbook concludes that a threat to 
life or freedom as well as a serious violation of other human rights is persecution. Thus the first  
question would be, will the impacts of climate change result in serious violations of these rights? 
Chapter 7 of this part provides with a good overview of the subject and one can easily conclude that 
in some circumstances, it is indeed the case. Right to life, food, water, adequate standard of living 
and medical care are examples of rights that could be threatened for example in the event of a 
natural disaster. Furthermore, the handbook provides that the criteria of persecution could be met 
due to cumulative grounds which makes the situation severe enough.

9.1.3 Who would be characterized as the persecutor?
Once again, the text of the Refugee Convention does not provide with a definition of the persecutor. 
The explanation provided for in the Handbook can be perceived to put obstacles in including the 
environmentally displaced persons in the refugee definition, since it can only be related to actions 
committed by the state or private actors. Furthermore, some authors have argued for an analogous 
application  of  the  definition  in  the  Rome  Statute,  the  only  convention  that  actually  defines 
persecution, including intent as a requirement. 

Firstly, the effects of climate change is hard to attribute to either state actions or private actors.  
Climate change is a natural phenomena, however it is in some part produced by the emission of 
greenhouse gases. The state affected by climate change is often a minor emitter of greenhouse gases 
thus the question is whether the big greenhouse gas emitters, or the international community as a 
whole can be counted as persecutors? Secondly as to the applicability of the definition included in  
the Rome Statute, one must not forget that the Rome statute is concerned with criminal liability, the 
refugee  convention  on  the  other  hand  is  aimed  on the  responsibility  of  third  states  to  protect 
individuals and therefore might not really be applicable. 

9.1.4 Persecuted as a social group?
Membership of a particular social group is one of the Refugee Convention grounds. Authors have 
argued that environmentally displaced persons may constitute “a social group composed of persons 
lacking political power to protect their own environment.”. The term social group is open to a wide 
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interpretation and works as a basket clause. It has not been given any definition in the ratifying 
history of the Convention either. In accordance to the the Handbook, the definition is to be read as a 
living term, open to the changing nature of groups in different societies and include international 
human rights norms. The characteristics of the group furthermore needs to be of an immutable 
nature. 

Given these requirements, the authors of this paper do see how environmentally displaced people 
could  be  eligible  as  a  social  group,  at  least  in  some  circumstances  given  their  unchangeable 
situation – the Tuvaluans for example cannot choose not to be part of this sinking island just as a 
women or a homosexual cannot choose to refrain from these characteristics'. However McAdam 
argues that in order for this to succeed, the person seeking refugee status must prove that there is a 
differential impact towards him compared to the rest of society. In the case of Tuvalu and other low 
lying  small  island  states,  the  persecution  (the  climate  change)  would  affect  everyone  in  the 
community equally and thus the social group ground would be too extensively interpreted.

Nevertheless this could be the case in other situations such as for example indigenous people 
whose way of living is an immutable character and that might affect them differently from the other 
community due to these needs; for example the Inuits who are living on areas of ice and has done so 
for centuries will be affected by the climate change differently from the rest of society when the ice 
start to melt. The same can apply for particular groups reliant on agriculture for survival. With this 
in mind, environmentally displaced people could very well fit  the definition,  and should do so, 
bearing in mind the strong human rights language included in the Refugee Convention preamble. 
Another important aspect to consider is that the Convention besides providing for a definition and 
determination of a refugee, has another main goal; that is to provide the civil, political, economic 
and social rights specific to their special needs. It was established with one big human rights idea: to 
give people the opportunity to live with greater freedom and dignity than in their country of origin.

9.1.5 Risks of including environmentally displaced persons
If the international community would include environmentally displaced people it could weaken the 
protection available to the other refugees, of whom the Convention was intended to protect. If an 
extensive interpretation as proposed above would not be appropriate there would need to be new 
legislation  made  on  the  subject.  Instead  of  creating  a  new  convention  specifically  made  for 
environmentally displaced people, the authors of this paper believe that the system already in place 
should be amended as to include them as well. Although it is not to be foreseen that refugee law is 
already under pressure in many countries and fears has been expressed that any changes to the 
Convention would be for the worse.  Even if  it  would seem as an appropriate solution to allow 
environmentally  displaced  persons  into  the  definition  of  refugee,  it  is  unlikely to  happen.  The 
Refugee Convention has looked the same way for 56 years,  and many state governments have 
solidified practices based on this refugee definition. Without a strong international consensus to 
modify the definition it is unlikely to change. 

9.2 Regional Instruments

9.2.1 Introduction
Chapter 6 provides that the term in all regional definitions, being that of “disturbance of public 
order” is the one that might be of benefit for internally displaced people. Even though there have 
been interpretations of the inapplicability to include for example victims of natural disasters, there 
is something arbitrary about this simultaneous celebration of broadness next to an exclusion of non-
man made events such as natural disasters. After all, a plain reading of the definitions does not 
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immediately indicate why an earthquake or flood does not seriously disrupt public order. 

The regional instruments have been widely celebrated for their extensive definition of refugees. 
The OAU Convention which was a predecessor and inspiration for both the Cartagena Declaration 
and the Bangkok Principles is a good example of refugee law that is adapted to the problems of 
today's world. There are 6 million refugees in Africa and the parties to the OAU Convention receive 
almost a quarter of the worlds' refugee flows. Another reason of their importance is that Africa and 
Asia  are  those  regions  that  will  be  mostly affected  by climate  change due  to  their  vulnerable 
geographical position. Furthermore, the importance of these regional documents to the universal 
refugee law and the Refugee Convention is supported by article 31(3)(c) of the VCLT as well as by 
the intention of the drafters and the U.N.C.H.R.

If  environmentally  displaced  people  could  not  fit  under  the  original  Refugee  Convention 
definition,  these regional  documents  could together  be their  salvation if  argued in a  customary 
international law approach. The research conducted in chapter 6 has not provided enough legal 
material  to  provide  an  equally  excessive  discussion  as  was  made  for  chapter  5  in  regards  of 
inclusion of environmentally displaced people. This is mainly since the Cartagena Declaration and 
the Bangkok Principles are not legally binding documents but merely of soft-law status, but also 
because these fields have not undergone the same evolutionary research and academic discussion 
compared to  the Refugee Convention,  which has  existed for a  longer  period and has universal 
applicability.

9.2.2 Can effects of Climate Change disrupt public disorder?
As Kälin described, there is at least a theoretical possibility of inclusion but only if a refugee were 
to seek protection on account on public disorder resulting after the disaster had struck. He and many 
other scholars refuses to include victims of natural disasters as such since he perceives that the 
public disturbance needs to result in violence and not disaster. Indeed, “events seriously disturbing 
public order” comes after “external aggression, occupation and foreign domination” all of which are 
of violent character and rather specific. Thus, the vague term “events seriously disturbing public 
order” could arguably be read in  ejusdem generis,  meaning that when a general word or phrase 
follows from a list  of more specific subjects, the general word or phrase will  be interpreted to 
include only subjects of the same type listed.

In any event, it is easy to argue of public disorder in the aftermath of the disaster, but harder to 
include environmentally displaced people because of slow-onset impacts of climate change, such as 
drought  or  sea-level  rise.  Either  way,  compared  to  the  ordinary protection  provided for  in  the 
Refugee Convention, the regional instruments has one weak point: that being that they all seem to 
require evidence of an actual threat, while the Refugee Convention assesses the risk of potential 
future harm. In order to be a refugee fleeing from public disorder, the protection is premised on 
having already been compelled to leave because of it. Thus, using them as a tool of pre-emptive 
character is limited. 

9.3 Complementary Protection and Domestic Legal Status
The effects of climate change will be felt in the poorest regions, where protection of human rights is 
already weak. Thus, the climate change might make it impossible for these states' to protect even 
the most basic human rights. Chapter 7 has provided the importance of non-refoulement obligations 
posed upon states in various human rights instruments. Chapter 8 has also portrayed the problematic 
aspect of the absence of domestic legal status when it comes to people eligible of protection under 
these conventions. While domestic protection regimes can not oust states' international protection 
responsibilities through protection of return, states may simply leave the beneficiaries unregulated 
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at a domestic level since the conventions are silent on their resultant status. This in turn might result  
in leaving the beneficiaries of complementary protection in a legal limbo. Obviously, human rights 
law applies but its' accessibility may often be hard to obtain in practice because of the requirement 
of a domestic legal status such as refugee-status, citizenship etc... 

In view of the above it is clear that states have a duty to take complementary measures to protect 
the right to life. One could draw a parallel between the threat from nuclear weapons and the threat 
of climate change. In the same way nuclear weapons could lead to human death in an indirect way 
by polluting and by radiations, also the effects of climate change can be interpreted as a threat to the 
right to life. However, the severity and extent of the damage will be assessed in each individual  
case, and depending on it, one can conclude whether there is a violation of the right to life.

Also,  since  right  to  life  and right  not  to  be  subject  to  ill-treatment  are  the  only provisions 
constituting non-refoulement,  impacts of climate change leading to socio-economic rights being 
violated puts an obstacle for environmentally displaced people. In this case it is easier to make an 
argument  for  right  to  life  since  this  is  closely  inter-connected  to  other  rights,  rather  than  re-
characterizing  socio-economic  rights  into  a  violation  of  torture,  cruel,  inhuman  or  degrading 
treatment. 

The  systems  of  complementary  protection  has  similar  problems  when  it  comes  to 
environmentally displaced people as the regional instruments discussed in chapter 6:  The risk of 
irreparable harm must be actual and immediate – there needs to be an imminent danger in order to 
gain  protection,  hence  the  complementary  systems  do  not  include  pre-emptive  solutions. 
Furthermore,  it  is  hard to argue for their  applicability in  cases of slow-onset  climate processes 
because of this. There is an assumption that the protection must be linked to ‘flight’, rather than to 
departure ‘before the circumstances degenerate to life-threatening proportions’.

As to the problem of domestic legal status, there has been provided authoritative sources for 
states to regulate this as well. By granting non-refoulement refugees the same status as to ordinary 
refugees, states would ensure it's protection under human rights law. Otherwise it is just a formal 
obligation without effective application

9.4 Conclusion
Environmentally displaced people  have  no  legal  status.  There  is  no  existing  law,  institution  or 
agency specifically mandated for their  assistance and protection.  There exists  no institutions or 
frameworks  in  various  domains  of  migration,  displacement  or  climate  change  that  definitively 
addresses their issue. One road may be extensive interpretation, but legal scholars seem reluctant of 
this approach, even if this is not necessarily the opinion of the authors of the dissertation. 

Hence,  a new legally-binding definition of environmental refugees under international law is 
urgently needed, that would provide a legal recognition and protection to these people. Until then, 
the only protection that environmentally displaced persons can rely on is general human rights law, 
providing some protection, but which does not address their special needs in particular.

42



Index of authorities
Treaties and Conventions 
African Charter on Human and Peoples’ Rights, Oct. 21, 1986, 1520 U.N.T.S. 217

American Convention on Human Rights, Jul. 18, 1978, 1144 U.N.T.S. 123

Arab Charter on Human Rights, Mar. 15, 2008, 12 Int'l Hum. Rts. Rep. 893 (2005)

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 
10, 1984, 1465 U.N.T.S. 85

Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969, 1001 
U.N.T.S. 45

Convention on Assistance in the Case of Nuclear Accident or Radiological Emergency, Sep. 26, 
1986, 1457 U.N.T.S. 133

Convention on the Elimination of Discrimination Against Women, Dec. 18, 1979, 1249 U.N.T.S. 13

Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 U.N.T.S. 
277

Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3

Convention relating to the Status of Refugees, Jul. 28, 1951, 189 U.N.T.S. 137

European Convention on Human Rights, Sep. 3, 1953, 213 U.N.T.S. 222

Geneva Convention Relative to Protection of Civilian Persons in Time of War, Aug. 12, 1949, 
U.S.T. 3516, 75 U.N.T.S. 287

International Convention on the Elimination of All Forms of Racial Discrimination, Mar. 7 1966, 
660 U.N.T.S. 195

International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171

International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 U.N.T.S. 3

Kyoto Protocol to the United Nations Framework Convention on Climate Change, Dec. 11, 1997, 
2303 U.N.T.S. 148

Montreal Protocol on Substances that Deplete the Ozone Layer, Sept. 16, 1987, 1522 U.N.T.S. 29

Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection 
of Victims of Non-International Armed Conflicts (Protocol II) 1125 U.N.T.S. 609

Protocol Relating to the Status of Refugees, Jan. 31, 1967, 606 U.N.T.S. 267

Protocol to the International Covenant on Civil and Political Rights, Mar. 23, 1976, 999 U.N.T.S. 
302

Rome Statute of the International Criminal Court, Jul. 17, 1998, 2187 U.N.TS. 90

Tampere Convention on the Provision of Telecommunications Resources for Disaster Mitigation 
and Relief Operations, Jun, 18, 1998, 2296 U.N.T.S. 5

U.N. Charter

U.N. Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397

United Nations Framework Convention on Climate Change, May 9, 1992, 1771 U.N.T.S. 107

43



Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331

United Nations Resolutions and Other Documents 
Analytical Report of the Secretary-General on Internally Displaced Persons, U.N. Doc. 
E/CN.4/1992/23 (Feb. 14, 1992)

C.E.S.C.R., General Comment No. 3: The Nature of State Parties Obligations, U.N. Doc. E/1991/23 
(Dec. 14, 1990)

C.E.S.C.R., General Comment No. 12: The Right to Adequate Food, U.N. Doc. E/C.12/1999/5 
(May 12, 1999)

C.R.C., General Comment No. 7, Implementing Child Rights in Early Childhood U.N. Doc. 
CRC/C/GC/7/Rev.1, (Sep. 20, 2006)

Comprehensive Study Prepared by Mr. Francis M. Deng, Representative of the Secretary-General 
on the Human Rights Issues Related to Internally Displaced Persons, U.N. Doc. E/CN4.1933/35 
(Jan. 21, 1993)

Declaration of Minimum Humanitarian Standards, Report of the Sub-Commission on prevention of 
Discrimination and Protection of Minorities on its Forty-Sixth Session, Commission on Human 
Rights, 51st Sess., Provisional Agenda Item 19, U.N. Doc. E/CN.4/1995/116 (1995)

Declaration on Principles of International Law Concerning Friendly Resolutions and Co-Operation 
Among States in Accordance with the Charter of the United Nations, G.A. Res. 2625 (XXV), U.N. 
GAOR, 25th Sess., Supp. No. 18, U.N. Doc. A/8028 (Oct. 24, 1970)

G.A Res. 45/150 U.N. Doc. A/RES/45/150 (1990)

G.A. Res 43/131, U.N. Doc. A/RES/43/131 (1988)

G.A. Res. 46/182, U.N. Doc. A/RES/46/182 (1991)

G.A. Res. 48/116, U.N. Doc. A/RES/48/116 (1993)

Guiding Principles on Internal Displacement, U.N. Doc. E/CN.4/1998/53/Add.2 (Feb. 11, 1998)

H.R.C. General Comment No. 31 on The Nature of the General Legal Obligations Imposed on 
States Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (Mar. 29, 2004)

H.R.C., General Comment No. 6: The Right to Life, U.N. Doc. HRI/GEN/1/Rev.7 (Apr. 30, 1982)

H.R.C., General Comment No. 14: Nuclear Weapons and the Right to Life, U.N. Doc. 
HRI/GEN/1/Rev.1 at 18 (1994)

H.R.C., General Comment No. 20: Replaces General Comment 7 concerning Prohibition of Torture 
and Cruel Treatment or Punishment, U.N. Doc. HRI/GEN/1/Rev.1 at 30 (1994)

Intergovernmental Panel on Climate Change (IPCC), Climate Change: IPCC Scientific Assessment 
Report (1990) available at: http://www.ipcc.ch/ipccreports/far/wg_I/ipcc_far_wg_I_full_report.pdf

Intergovernmental Panel on Climate Change (IPCC), Fourth Assessment Report, Climate Change 
2007: Synthesis Report 5, 6, 12, 13 (Nov. 12-17, 2007), available at: 
http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4_syr.pdf 

Internally Displaced Persons: Compilation and Analysis of Legal Norms, U.N. Doc. 
E/CN.4/1996/52/Add.2, (Dec. 5, 1995)

44

http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4_syr.pdf
http://www.ipcc.ch/ipccreports/far/wg_I/ipcc_far_wg_I_full_report.pdf


Internally Displaced Persons: Report of the Representative of the Secretary-General, U.N. Doc. 
E/CN.4.1994/44 (Jan. 25 1994)

O.C.H.A., Inter-Agency Standing Committee, Real-Time Evaluation of the Response to Cyclone 
Nargis, (Dec 17, 2008) available at: http://ochaonline.un.org/ochalinkclick.aspx?
link=ocha&docid=1128739 

O.H.C.H.R., Commission on Human Rights, ‘Human Rights and Extreme Poverty’, Human Rights 
Resolution 2005/16, U.N. Doc. E/CN.4/RES/2005/16 (Apr. 14 2005)

O.H.C.H.R., Report of the Office of the United Nations High Commissioner for Human Rights on 
the Relationship between Climate Change and Human Rights, UN Doc. A/HRC/10/61 (Jan. 15, 
2009)

O.H.C.H.R., Report of the Office of the United Nations High Commissioner for Human Rights on 
the Relationship Between Human Rights and Climate Change, U.N. Doc. A/HRC/10/61 (Jan. 15, 
2009)

Report of the International Law Commission on the Work of its Sixty-First Session, U.N. GAOR, 
64th Sess., Supp. No. 10, U.N. Doc. A/64/10 (2009)

Responsibility of States for Internationally Wrongful Acts, G.A. Res. 56/83, U.N. GAOR 56th 
Sess., Annex, U.N. Doc. A/RES/56/83 (Dec. 12, 2001)

The Secretary General, Report of the Secretary General of the United Nations Decade of 
International Law, delivered to the Security Council and the General Assembly, U.N. Doc. No. 
A/49/323 (1994)

U.N. Int'l L. Comm'n, Protection of Persons in the Event of Disasters, U.N. Doc. A/CN.4/L.776 
(July 14, 2010)

U.N. Int'l L. Comm'n, Protection of Persons in the Event of Disasters: Text of Draft Articles 1,2,3,4 
and 5 as Provisionally Adopted by the Drafting Committee, U.N. Doc. A/CN.4/L.758 (July 24, 
2009)

U.N. Int'l Law Comm'n, Preliminary Report on the Protetion of Persons in the Event of Disasters, 
U.N. Doc. A/CN.4/598 (may 5, 2008)

U.N. Int'l Law Comm'n, Protection of Persons in the Event of Disasters, Memorandum for the 
Secretariat, U.N. Doc. A/CN.4/590 (Dec. 11, 2007)

U.N.H.C.R Legal and Protection Policy Research Series, Climate Change Displacement and 
International Law: Complementary Protection Standards, available at: 
http://www.unhcr.org/4dff16e99.pdf 

U.N.H.C.R, Persons covered by the OAU Convention Governing the Specific Aspects of Refugee 
Problems in Africa and by the Cartagena Declaration on Refugees (Submitted by the African Group 
and the Latin American Group), U.N. Doc. EC/1992/SCP/CRP.6 (Apr. 6. 1992)

U.N.H.C.R, Sir Elihu Lauterpacht and Daniel Bethlehem, The Scope and Content of the Principle of 
Non-Refoulement: Opinion, Global Consultations on International Protection/Second Track 
available at: http://www.unhcr.org/refworld/docid/3b3702b15.html 

U.N.H.C.R. Ex'. Com'. Conclusion (No. 103), on the Provision on International Protection 
Including Through Complementary Forms of Protection (2005)

U.N.H.C.R. Ex. Com. Conclusion No. 103 (LVI) on the Provision on International Protection 
Including Through Complementary Forms of Protection, U.N. Doc. A/AC.96/1021 (2005).

45

http://www.unhcr.org/refworld/docid/3b3702b15.html
http://www.unhcr.org/4dff16e99.pdf
http://ochaonline.un.org/ochalinkclick.aspx?link=ocha&docid=1128739
http://ochaonline.un.org/ochalinkclick.aspx?link=ocha&docid=1128739


U.N.H.C.R. Expert Roundtable on Climate Change and Displacement, held in Bellagio, Summary 
of Deliberations on Climate Change and Displacement (Feb. 22-25, 2011)

U.N.H.C.R. General Conclusion on International Protection No. 25 (XXXIII), U.N. Doc. 
A/37/12/Add.1 (Oct. 20, 1982)

U.N.H.C.R. Guidelines on International Protection No. 2: “Membership of a Particular Social 
Group” within the context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating 
to the Status of Refugees, U.N. Doc. HCR/GIP/02/02

U.N.H.C.R. Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 
Convention and the 1967 Protocol relating to the Status of Refugee, U.N. Doc. 
HCR/1P/4/ENG/REV. 3 (Dec. 2011)

U.N.H.C.R. Statement by Mr. António Guterres, United Nations High Commissioner for Refugees 
Intergovernmental Meeting at Ministerial Level to mark the 60th anniversary of the 1951 
Convention relating to the Status of Refugees and the 50th anniversary of the 1961 Convention on 
the Reduction of Statelessness (2011) available at: http://www.unhcr.org/print/4edf2c946.html 

U.N.H.C.R. The State of the World's Refugees: A Humanitarian Agenda (1977)  available at: 
http://www.unhcr.org/4a4c72719.html 

U.N.H.C.R., Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations 
under the 1951 Convention relating to the Status of Refugees and its 1967 Protocol, available at: 
http://www.unhcr.org/refworld/docid/45f17a1a4.html 

U.N.H.C.R., Global Trends 2010 (2011) available at: http://www.unhcr.org/4dfa11499.html 

U.N.H.C.R., OAU Convention Remains a Key Plank of Refugee Protection in Africa after 40 years 
(2009) available at: http://www.unhcr.org/4aa7b80c6.html 

U.N.H.C.R., The 1951 Convention Relating to the Status of Refugees and its 1967 Protocol, 
available at: http://www.unhcr.org/4ec262df9.html 

U.N.H.C.R., The Principle of Non-Refoulement as a Norm of Customary International Law, 
Response to the Questions posed to UNHCR by the Federal Constitutional Court of the Federal 
Republic of Germany in cases 2 BvR 1938/93, 2 BvR 1953/93, 2 BvR 1954/93, available at: 
http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=437b6db64 

U.N.H.C.R., Trends in Displacement, Protection and Solutions (2008), available at: 
http://www.unhcr.org/4981b19d2.html 

U.N.H.C.R., UNHCR's observations on the European Commission's Proposals for a Council 
Directive on Minimum Standards for the Qualification of Third Country Nationals and Stateless 
Persons as Refugees or as Persons who Otherwise Need International Protection, COM(2001) 510 
final, 2001/0207 (CNS), (Sep, 12 2001) available at: 
http://www.refworld.org/docid/3c6a69254.html 

U.N.O.D.C., Toolkit to Combat Trafficking in Persons, available at: 
http://www.unodc.org/documents/human-trafficking/Toolkit-files/08-58296_tool_7-9.pdf 

Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217(III) (Dec. 10, 
1948)

Case-law
Australia High Court, Applicant A v. Minister for Immigration and Ethnic Affairs, 190 CLR 225, 
264, 142 ALR 331 (1997)

46

http://www.unodc.org/documents/human-trafficking/Toolkit-files/08-58296_tool_7-9.pdf
http://www.refworld.org/docid/3c6a69254.html
http://www.unhcr.org/4981b19d2.html
http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=437b6db64
http://www.unhcr.org/4ec262df9.html
http://www.unhcr.org/4aa7b80c6.html
http://www.unhcr.org/4dfa11499.html
http://www.unhcr.org/refworld/docid/45f17a1a4.html
http://www.unhcr.org/4a4c72719.html
http://www.unhcr.org/print/4edf2c946.html


Case Concerning Ahmadou Sadio Diallo (Rep. of Guin. v. D.R.C.), 2010 I.C.J.  (Nov. 30)

Case Concerning the Gabčikovo-Nagymaros Project (Hungary v. Slovakia), 1997 I.C.J. (Sept. 25) 
(Sep. Op. of Judge Weeramantry)

Corfu Channel Case (U.K. v. Alb.), 1949 I.C.J. (Apr. 9) (Sep. Op. of Judge Alvarez)

E.Ct.H.R., Ahmed v. Austria, App. No.  25964/94 (1997)

E.Ct.H.R., Bonger v. Netherlands App. No. 10154/04 (2005);

E.Ct.H.R., Chahal v. United Kingdom, App. No. 22414/93 (1996)

E.Ct.H.R., D. v. United Kingdom, App. No. 27229/95 (2001)

E.Ct.H.R., Ireland v. United Kingdom, App. No. 5310/71 (1980)

E.Ct.H.R., Labita v. Italy, App. No. 26772/95 (2001)

E.Ct.H.R., N. v. United Kingdom, App. No. 26565/05 (2008)

E.Ct.H.R., Peers v. Greece, App. No. 28524/95 (2001)

E.Ct.H.R., Pretty v. United Kingdom, App. No. 2346/02 (2002)

E.Ct.H.R., Saadi v. United Kingdom, App. No. 13229/03 (2007)

E.Ct.H.R., Soering v. United Kingdom, App. No. 14038/88 (1989)

E.Ct.H.R., Vijayanathan v. France, App. No. 17550/90 (1993)

E.Ct.H.R., Öneryildiz v. Turkey, App. No. 48939/99 (2004)

Fedderal Court of Australia, Minister for Immigration and Multicultural Affairs v. Mohammed 98 
FCR 405 (2000)

Federal Court of Australia Premalal v. Minister for Immigration, 41 FCR 117 (1993)

Federal Court of Australia, Wang v Minister for Immigration and Multicultural Affairs, 105 FCR 
548 (2000)

Fisheries Case (U.K. v. Norw.), 1951 I.C.J. (Dec. 18)

Fisheries Jurisdiction (U.K. v. Ice.), 1974 I.C.J. (Jul. 25)

H.R.C., Aalbersberg v. The Netherlands, U.N. Doc. U.N. Doc. CCPR/C/87/D/1440/2005 (Aug. 14, 
2006)

H.R.C., Jonny Rubin Byahuranga v. Denmark, U.N. Doc. CCPR/C/82/D/1222/2003 (Dec. 9, 2004)

H.R.C., Kwok Yin Fong v. Australia U.N. Doc. CCPR/C/97/D/1442/2005 (Nov. 23, 2009)

H.R.C., Ng. v. Canada, U.N. Doc. CCPR/C/49/D/469/1991 (Jan. 7, 1994)

H.R.C., Van Duzen v. Canada, U.N. Doc. CCPR/C/OP/1 at 118/1985 (Apr. 7, 1982)

I.A.C.H.R., Yanomami Case (Case 7615), Annual Report (1984–85) OEA/Ser.L/V/II.66, Doc 10, 
Rev. 1 (Mar. 5, 1985)

Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction and 
Admissibility (Quatar v. Bahrain) 1995 I.C.J. (Feb. 15)

Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 I.C.J. (June 27)

New Zealand Court of Appeal, Zaoui v. Attorney General, Sept. 30, 2004 (No 2) (2005) 1 NZLR 
690

47



Supreme Court of Canada, Pushpanathan v. Canada (Minister of Citizenship and Immigration), 
SCR 982 (1998)

Territorial Dispute (Libyan Arab Jamahiriya v. Chad) 1994 I.C.J. (Feb. 3)

U.K. House of Lords, R(ota) Hoxha v. Special Adjudicator 4 All ER 580 (2005)

U.K. Supreme Court, R v. Immigration Appeal Tribunal, Ex p Shah, 2 AC 629, 651B (1999)

Treatises and Books 
ANDREAS ZIMMERMANN ED., THE 1951 CONVENTION RELATING TO THE STATUS OF REFUGEES AND ITS 1967 
PROTOCOL: A COMMENTARY (2012).

CATHERINE PHUONG, THE INTERNATIONAL PROTECTION OF INTERNALLY DISPLACED PERSONS (2004)

FRANCIS M. DENG ET AL., SOVEREIGNTY AS RESPONSIBILITY: CONFLICT MANAGMENT IN AFRICA (1996)

GUY S. GOODWIN-GILL AND JANE MCADAM, THE REFUGEE IN INTERNATIONAL LAW (2007) 

J.T. HOUGHTON, G.J. JENKINS AND J.J. EPHRAUMS (EDS.), REPORT PREPARED FOR INTERGOVERNMENTAL PANEL 
ON CLIMATE CHANGE, BY WORKING GROUP I (1990)

JAMES C. HATHAWAY, THE LAW OF REFUGEE STATUS (1991)

JAMES C. HATHAWAY, THE RIGHTS OF REFUGEES UNDER INTERNATIONAL LAW (2005)

JANE MCADAM (ED), CLIMATE CHANGE AND DISPLACEMENT: MULTIDISCIPLINARY PERSPECTIVES (2010)

JANE MCADAM, CLIMATE CHANGE, FORCED MIGRATION, AND INTERNATIONAL LAW (2012)

JANE MCADAM, COMPLEMENTARY PROTECTION IN INTERNATIONAL REFUGEE LAW (2007)

JOHN HOUGHTON, GLOBAL WARMING: THE COMPLETE BRIEFING (2009)

MARTIN DIXON, TEXTBOOK ON INTERNATIONAL LAW (2007) 

OLI BROWN, INTERNATIONAL ORGANIZATION FOR MIGRATION (IOM), MIGRATION RESEARCH SERIES NO. 31: 
MIGRATION AND CLIMATE CHANGE (2008)

PETER MALANCZUK,  AKEHURST'S A MODERN INTRODUCTION TO INTERNATIONAL LAW (1997)

STEPHEN HUMPHREYS (ED.), HUMAN RIGHTS AND CLIMATE CHANGE (2010) 

WALTER KÄLIN, RHODRI C. WILLIAMS, KHALID KOSER, AND ANDREW SOLOMON, INCORPORATING THE GUIDING 
PRINCIPLES ON INTERNAL DISPLACEMENT INTO DOMESTIC LAW: ISSUES AND CHALLENGES (2008)

YVES SANDOZ ET AL, EDS., 1987 COMMENTARY ON THE ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA 
CONVENTION OF 12 AUGUST 1949 (1987)

Printed Articles and Essays 
Alan Carlin, Why a Different Approach is Required if Global Climate Change is to be Controlled  
Efficiently or Even at All, 32 WM. & MARY ENVT'L. L & POL'Y REV. (2008)

Alice Edwards, Refugee Status Determination in Africa 14 AFRICAN J. OF INT'L & COMP. L., (2006)

Aurelie Lopez, The Protection fo Environmentally Displaced persons in International Law, 37 
ENVT'L. L. (2007)

48



Carly Marcs, Spoiling Movi's River: Towards Recognition of Persecutory Environmental Harm 
Within the Meaning of the Refugee Convention, 24 AM. U. INT'L L. REV. (2008)

David P. Fidler, Commentary, Disaster Relief and Governance After the Indian Ocean Tsunami:  
What Role for International Law?, 6 MELB. J. INT'L L. (2005)

George Okoth-Obbo, Thirty Years on: a Legtal Review of the 1969 OAU Refugee Convention  
Governing the Specific Aspects of Refugee Problems in Africa, 20 REF. SURVEY QUARTERLY (2001)

Hector Gros Espiell, Sonia Picado and Leo Valladares Lanza, Principles and Criteria for the  
Protection of and Assistance to Central American Refugees, Returnees and Displaced Persons in  
Latin America, 2 INT'L J. OF REF. L. (1990)

International Institute of Humanitarian Law, Guiding Principles on the Right to Humanitarian  
Assistance, 297 INT'L  REV. RED CROSS  (1993)

International Law Institute, The Protection of Human Rights and the Principle of Non-Intervention  
in Internal Affairs of States, INSTITUT DE DROIT INT'L ANNUAIRE (1998)

J. Benton Heath, Disasters, Relief, and Neglect: The Duty to Accept Humanitarian Assistance and 
the Work of the International Law Commission, 43 N.Y.U.J. INT'L L. & POL. (2010)

Jessica B. Cooper, Student Article, Environmental Refugees: Meeting the Requirements of the  
Refugee Definition, 6 N.Y.U. ENVTL. L.J.(1998)

Katja Loupajarvi, Is there an Obligation to Accept Humanitarian Assistence to Internally Displaced  
Persons Under International Law?, 15 INT'L J. REFUGEE STUD. (2003)

Luke T. Lee, Internally Displaced Persons and Refugees: Toward a Legal Synthesis? 9 JOURNAL OF 
REFUGEE STUDIES (1996)

Peter MacAllister-Smith, The Right to Humanitarian Assistance in International Law, 66 REVUE DE 
DROIT INTERNATIONAL DE SCIENCE DIPLOMATIQUES ET POLITICS (1998) 

Rebecca Barber, The Responsibility to Protect the Survivors of Natural Disaster: Cyclone Nargis, a  
Case Study, 14 J. CONFLICT & SEC. L. (2009)

Rebecca Elizabeth Jacobs, Comment, Treading Deep Waters: Substantive Law Issues in Tuvalu's  
Threat to Sue the United States in the International Court of Justice, 14 PAC. RIM L. & POL´Y J. 
(2005)

Rohan Hardcastle & Adrian T. L. Chua, Humanitarian Assistance: Towards a Right of Access to  
Victims of Natural Disasters, 325 INT'L REV. OF THE RED CROSS (1998)

Seth Mydans, Donors Press Myanmar to Let Aid Workers In, N.Y. TIMES (May 26, 2008)

Stuart Ford, Is the Failure to Respond Appropriately to a Natural Disastera Crime Against  
Humanity? The Responsibility to Protect and Individual Criminal Responsibility in the Aftermath of  
Cyclone Nargis, 38 DENV. J. INT'L L. & POL'Y (2010)

Tiffany T.V. Duong, When Islands Drown: The Plight of ”Climate Change Refugees” and Recourse  
to International Human Rights Law 31 U. PA. J. INT'L L. (2010).

William Thomas Worster, The Evolving Definition of the Refugee In Contemporary International  
Law, 113, 30 BERKELEY INT'L L. (2012)

Yoram Dinstein, The Right to Humanitarian Assistance, 53 NAVAL WAR C. REV. (2000)

49



Miscellaneous 
African Union list of countries which have signed, ratified/acceded to the OAU Convention, 
available at: http://www.africa-union.org/root/au/documents/treaties/text/refugee%20Problems
%20in%20Africa.doc

Asian-African Legal Consultative Organization (AALCO), Bangkok Principles on the Status and 
Treatment of Refugees (Bangkok Principles), Dec. 31, 1966, available at: 
http://www.unhcr.org/refworld/docid/3de5f2d52.html

BBC NEWS, UN ATTACKS LEBANON AID 'DISGRACE' (Aug. 10, 2006), available at:  
http://news.bbc.co.cuk/2/hi/middle_east/4778591.stm

Cartagena Declaration on Refugees (Nov. 22, 1984) in ‘Annual Report of the Inter-American 
Commission on Human Rights’ (1984–85) O.A.S. Doc. OEA/Ser.L/V/II.66/doc.10, rev.1

Council Directive 2004/83/EC on minimum standards for the qualification and status of third 
country nationals or stateless persons as refugees or as persons who otherwise need international 
protection and the content of the protection granted, (Apr. 29 2004)

Council of Europe, Recommendation Rec (2006) 6 of the Committee of Ministers to Members 
States on internally displaced persons (Apr. 5, 2006)

Council of the International Institute of Humanitarian Law, Guiding Principles on the Right to 
Humanitarian Assistance (Apr. 1993)

DOHA DECLARATION ON PRIORITIES FOR PROGRESSIVE DEVELOPMENT OF INTERNATIONAL LAW IN THE UNITED 
NATIONS DECADE OF INTERNATIONAL LAW TO MEET THE CHALLENGES OF THE 21ST CENTURY (Mar. 25, 1994) 
available at: http://www.lawschool.cornell.edu/library/asil/5quatar.htm

EARTH JUSTICE, PETITION TO THE INTER AMERICAN COMMISSION ON HUMAN RIGHTS SEEKING RELIEF FROM 
VIOLATIONS RESULTING FROM GLOBAL WARMING CAUSED BY ACTS AND OMISSIONS OF THE UNITED STATES (Dec. 
7, 2005) available at: http://www.earthjustice.org/library/legal_docs/petition-to-the-inter-american-
commissionon-human-rights-on-behalf-of-the-inuit-circumpolar-conference.pdf

ENVIRONMENTAL JUSTICE FOUNDATION, A NATION UNDER THREAT: THE IMPACTS OF CLIMATE CHANGE ON HUMAN 
RIGHTS AND FORCED MIGRATION IN BANGLADESH (2012) available at: 
http://ejfoundation.org/sites/default/files/public/A_Nation_Under_Threat.pdf

FRIENDS OF THE EARTH, A CITIZEN'S GUIDE CLIMATE REFUGEES (2007) available at:  
http://www.foe.org.au/resources/publications/climate-justice/CitizensGuide.pdf

Institute of International Law, Resolution of the Institute of International Law on Humanitarian 
Assistance (2003)

INT'L FED'N OF THE RED CROSS AND RED CRESCENT SOCIETIES, THE CODE OF CONDUCT FOR THE INTERNATIONAL 
RED CROSS AND RED CRESCENT MOVEMENT AND NGOS IN DISASTER RELIEF, AVAILABLE AT 
HTTP://WWW.IFRC.ORG/DOCS/IDRL/I259EN.PDF  

INT'L FED. RED CROSS, MYANMAR: CYCLONE NARGIS, EMERGENCY APPEAL NO. MDRMM002 (May 5, 
2008) available at: http://www.ifrc.org/docs/appeals/08/MDRMM002EA.pdf

Inter-American Commission on Human Rights, Annual Report 1981-82, OEA/Ser.L/V/II.57 doc. 6 
rev.1 (1982)

INTERNAL DISPLACEMENT MONITORING CENTRE, ERITREA: UNCERTAIN FUTURE FOR THOUSANDS OF RETURNING 
IDPS (Jun. 13, 2006) available at: http://www.internal-displacement.org

Internal Displacement Monitoring Centre, Internal Displacement: Global Overview of Trends and 
Developments in 2005, Internal Displacement Monitoring Ctr. (2006)

50

http://www.internal-displacement.org/
http://www.ifrc.org/docs/appeals/08/MDRMM002EA.pdf
http://www.ifrc.org/Docs/idrl/I259EN.pdf
http://www.foe.org.au/resources/publications/climate-justice/CitizensGuide.pdf
http://ejfoundation.org/sites/default/files/public/A_Nation_Under_Threat.pdf
http://www.earthjustice.org/library/legal_docs/petition-to-the-inter-american-commissionon-human-rights-on-behalf-of-the-inuit-circumpolar-conference.pdf
http://www.earthjustice.org/library/legal_docs/petition-to-the-inter-american-commissionon-human-rights-on-behalf-of-the-inuit-circumpolar-conference.pdf
http://www.lawschool.cornell.edu/library/asil/5quatar.htm
http://news.bbc.co.cuk/2/hi/middle_east/4778591.stm
http://www.unhcr.org/refworld/docid/3de5f2d52.html
http://www.africa-union.org/root/au/documents/treaties/text/refugee%20Problems%20in%20Africa.doc
http://www.africa-union.org/root/au/documents/treaties/text/refugee%20Problems%20in%20Africa.doc


N.Y. TIMES, A YEAR AFTER STORM, SUBTLE CHANGES IN MYANMAR (Apr. 29, 2009) available at:  
http://www.nytimes.com/2009/04/30/world/asia/30myanmar.html

Nansen Conference on Climate Change and Displacement in the 21st Century, held in Oslo, 
Chairperson's Summary (Jun. 6-7, 2011)

NOTE ON KEY ISSUES OF CONCERN TO UNHCR ON THE AMNESTY INTERNATIONAL IRISH SECTION, THE CASE FOR 
COMPLEMENTARY PROTECTION (2003), available at: http://www.amnesty/ie/act/refug/protection.shtml 

REFUGEE COUNCIL (U.K.) REFUGEE COUNCIL'S RESPONSE TO THE HOME OFFICE CONSULTATION ON CHANGES TO 
THE POLICY OF ISSUING OF CERTIFICATES OF IDENTITY, (2003), available at; 
http://www.refugeecouncil.org.uk/downloads

REPORT OF THE TWENTY-SIXTH INTERNATIONAL CONFERENCE OF THE RED CROSS AND RED CRESCENT SOCIETIES 
(1995)

Report on the Situation of Human Rights in Ecuador OEA/Ser.L/V/II.96, Doc 10, Rev. 1, (1997)

REUTERS, NIGER SAYS NO FOOD CRISIS, THREATENS TO EXPEL NGOS (Nov. 29, 2005) available at: 
http://www.reliefweb.int

VIKRAM ODEDRA KOLMANNSKOG (NORWEGIAN REFUGEE COUNCIL), A FUTURE FLOOD OF REFUGEES, A 
COMMENT ON CLIMATE CHANGE, CONFLICT AND FORCED MIGRATION, 25 (2008), available at: 
http://www.nrc.no/arch/_img/9268480.pdf

51

http://www.nrc.no/arch/_img/9268480.pdf
http://www.reliefweb.int/
http://www.refugeecouncil.org.uk/downloads
http://www.amnesty/ie/act/refug/protection.shtml
http://www.nytimes.com/2009/04/30/world/asia/30myanmar.html


A refugee is a refugee,
and the legal definition of refugee should be expanded to include

all those who flee their homes in fear, suffer violations to their
basic human rights, and who seek asylum in order to survive.

– Tiffany T.V. Duong, When Islands Drown: The Plight of ”Climate Change Refugees” and 
Recourse to International Human Rights Law 31 U. PA. J. INT'L L. 1266 (2010). 
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