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317Establishing paternity  by court judgment …

Jane Stoll

ESTABLISHING PATERNITY  
BY COURT JUDGMENT 
FOLLOWING SPERM 

DONATION

Some reflections on two judgments rendered 
by the Svea Court of Appeal

In April 2016, the Svea Court of Appeal confirmed the judgments of 
the District Court in T 7894-15 & T 7895-15 establishing the pater-
nity of a sperm donor, AF, in relation to two children, SJ & JJ, then 
aged five and three years respectively. Grounds for the judgments were 
based on Chapter 1, Section 5 of the Children and Parents Code (SFS 
1949:381), which enables the Court to establish paternity if, inter 
alia, a genetic test shows that the man in question is the child’s father, 
unless the sperm used for the pregnancy has been donated in accord-
ance with Chapters 6 or 7 of the Genetic Integrity Act (SFS 2006:351). 
AF maintained that he had never met the mother of SJ and JJ and 
that they must have been conceived from sperm he had donated to a 
Danish Clinic. This factor, however, had no bearing on the Court in 
relsolving the question of paternity which was determined by applying 
a literal interpretation of Chapter 1, Section 5 of the Code. Leave to 
appeal to the Supreme Court was refused.
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1 INTRODUCTION

Since 1985, all sperm donors who donate to clinics in Sweden, in 
accordance with legislation governing assisted reproduction, do so 
knowing that they have neither rights nor responsibilities in relation 
to any future offspring born as a result of the their donations.1 In 
effect, this means that these donors are protected from paternity 
claims, and the consequences that follow from legal parenthood. This 
is standard practice in Sweden and abroad. Moreover, it is regarded as 
necessary for the recruitment of donors, particularly in those coun-
tries where anonymous sperm donation is no longer an option. The 
extent to which this protection extends to Swedish sperm donors who 
donate under similar conditions abroad, however, is an open ques-
tion. Even if the foreign sperm clinics refuse to release information 
about the identity of their donors, there is no guarantee that a Swed-
ish donor who has donated abroad will not be declared the legal 
father of a child born in Sweden. In light of the Svea Court of Appeal 
judgments, above, this is the only reasonable conclusion that can be 
drawn from the Court’s interpretation and application of Chapter 1, 
Section 5 of the Children and Parents Code (hereafter FB 1:5). This 
situation could arise if a Swedish donor’s sperm has been used in 
insemination treatment abroad and if – as was asserted by the doner 
in the cases above – by mere coincidence, he becomes the object of a 
paternity investigation in Sweden which ultimately establishes that he 
is the genetic father.

In this essay, the scope of FB 1:5 as regards the establishment of 
paternity of Swedish sperm donors, is explored in light of the court 
judgments, above. The main purpose is to ascertain whether there 
might have been room for an interpretation which would exempt 
from paternity claims not only donors donating within Sweden in 
accordance with the provisions of the Genetic Integrity Act (SFS 

1 Donor anonymity following gamete donation was abolished with the introduction of 
the now-repealed Act on Insemination (SFS 1984:1140). Assisted reproductive technol-
ogy (ART) is now governed by the Genetic Integrity Act (SFS 2006:351, GIA). Since 
April 2016, however, a sperm donor may confirm his paternity in respect of a child born 
to a single woman who has undergone assisted reproductive treatment in Sweden in 
accordance with the GIA (FB 1:3 para 3, amending act SFS 2016:17). This followed 
amendments made to the GIA which gave Swedish single women the right to access 
fertility treatment. See Amending Act: SFS 2016:18, Prop. 2014/15:127, SOU 2014:29, 
but note that this amendment had no bearing on the cases in question.
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2006:351, hereafter GIA), but also Swedish donors who have donated 
at Danish sperm clinics, in accordance with Danish law.

After an overview of the relevant legislation, the background to, 
and purpose of FB 1:5 is considered before turning to the unique 
circumstances of the cases in question. Content contained in the 
court case files from the District Court and the Court of Appeal is 
also considered in an attempt to facilitate a deeper understanding of 
the facts available to the Court.2 The ensuing discussion focuses on 
whether the Court’s literal interpretation of FB 1:5 could have been 
supplemented by a teleological interpretation, leaving open the pos-
sibility for an analogical application taking into account the purpose 
of the provision.

The discussion is confined to the implications for Swedish national 
law and Swedish sperm donors.

2 OVERVIEW OF THE RELEVANT LEGISLATION

The relevant legislative provisions on which the cases rest can be 
found in Children and Parents Code, and the Genetic Inegrity Act. 
In the view of the author, the Danish Børneloven is also relevant 
since, from all accounts, the putative father donated sperm in accord-
ance with, and in reliance on, Danish law.

In Sweden, paternity is regulated in Chapter One of the Children 
and Parents Code. The conditions which must be met in order for 
paternity to be established through court judgment – either because 
the automatic presumption of paternity does not apply or because 
paternity has not been acknowledged or confirmed – are stipulated in 
FB 1:5.

If paternity is not established by presumption, the Social Welfare 
Committee in the county where the child is registered has a duty in 
accordance with FB, Chapter 2, to open an investigation in an 
attempt to find out who the father of the child is and to see to it that 
paternity is established.3 An investigation may be laid down if the 
possibility of establishing paternity by court judgment appears futile.4

2 The files in question, comprising over 80 documents, include material from the initial 
and subsequent investigation into parenthood made by the Social Welfare Committee, 
results of DNA tests and correspondence between the parties and the social welfare 
board and the courts.
3 See FB 2:1 and 2:2.
4 FB 2:7, para 1, point 2.
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As pointed out in the Introduction, above, the judgments in 
T 7894-15, T 7895-15 turn on the wording found in FB 1:5. Prior 
to 2005, the necessary conditions for establishing paternity under FB 
1:5 required, first, that it could be determined that the mother and 
the putative father had engaged in sexual intercourse and secondly, 
that it was – considering all of the circumstances – probable that the 
child had been conceived as a result of the intercourse. A consequence 
of this was that it was rather difficult to establish the paternity of a 
“private” sperm donor through court judgment since intercourse had 
not taken place.5

In 2005, amendments to FB 1:5 came into force. These amend-
ments were intended to facilitate the establishment of paternity by, 
inter alia, expressly extending the scope of potential legal fathers to 
sperm donors. The current wording of FB 1:5, with the 2005 changes 
in italics, is as follows:6

In situations where paternity is established by court judgment, the 
court shall declare a man to be the child’s legal father if a genetic inves-
tigation shows that he is the child’s father. The court shall also declare a 
man father if an investigation shows that he has had sex with the child’s 
mother or if the child’s mother has had insemination or IVF treatment 
with his sperm during the time when the child can have been conceived 
and that with consideration to all of the circumstances it is probable 
that the child has been conceived by him.

Paternity cannot be established through court judgment with 
respect to a man who is a sperm donor in accordance with Chapter 6 
or 7 of the Genetic Integrity Act (SFS 2006:351).

The paternity exception found in FB 1:5, paragraph two, above, 
requires that a sperm donor must have donated in accordance with 
Chapters 6 and 7 of the GIA. These two chapters of the GIA regulate 

5 See, for example the Svea Court of Appeal judgment T 147/91, of April 13 1992; and 
the Court of Appeal judgment in RH 1998:103 in which paternity suits against sperm 
donors who had donated under private arrangements were dismissed by the respective 
courts.
6 Author’s translation. Note that the amendments to FB 1:5 were in fact additions to the 
existing provisions. The amending act is SFS 2005:434. Note also that in 2006 the sec-
ond paragraph of FB 5:1 was amended again by SFS 2006:352 but this was only to 
reflect the repealing of the Insemination Act (SFS 1984:1140) and IVF Act (1988:711), 
and the replacement of these Acts with the Genetic Integrity Act (SFS 2006:351).
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the practice of insemination and IVF treatment in Sweden. Specifi-
cally, the GIA requires that the donor must be of age. He must also 
have consented to his sperm being used for insemination or IVF 
treatment and the consent cannot have been revoked.7 Moreover, the 
insemination treatment must have been carried out at a publicly- 
financed hospital, or at a centre which has been approved by the 
Health and Social Care Inspectorate (IVO).8 The exception in FB 
1:5, thus, protects sperm donors from future paternity claims pro-
vided that they have donated in accordance with the pertinent provi-
sions of the GIA.

It should be mentioned that according to Chapter 5, Section 28 of 
the Danish law, Børneloven, which regulates paternity, maternity and 
co-motherhood with assisted reproduction, a sperm donor who has 
donated to a tissue centre, healthcare professional, or to someone 
working under the responsibility of the healthcare professional, is not 
to be regarded as the donor offspring child’s father.9 This provision 
has the same effect as FB 1:5, paragraph two. The Danish law was not 
raised in the cases examined.

Also of relevance to the purpose of establishing paternity is the 
child’s right to information about genetic origins. This right is well- 
established and since 1985 extends to donor offspring following 
assisted reproduction who have a right to identifying information 
about the donor when they are sufficiently mature.10

3 PURPOSE OF FB 1:5

3.1 Introductory remarks
What, then, were the driving forces behind the amendments made to 
FB 1:5? The purpose/s behind the amendments to the provision can 
be found, inter alia, in the Government Bill on Assisted Reproduc-
tion and Parenthood.11 It is clear from the wording of FB 1:5, above, 

7 GIA 6:1a (insemination); GIA 7:2 (IVF).
8 GIA 6:2. For treatment requring IVF, see GIA 7:4.
9 Børneloven LBK nr 1817 af 23/12/2015.
10 GIA 6:5 (insemination) and GIA 7:7 (IVF).
11 Prop 2004/05:137, Assisted reproduction and parenthood. In particular Part 6 
(grounds for amendments to FB 1:5) and Part 8 (commentary on the proposed changes 
to FB). See also the report from the Ministry Publications Series, Ds 2004:19 Parent-
hood with assisted reproduction for homosexual couples, which raises the same argu-
ments as those put forward in the Bill.
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that the subject matter of the amendments comprised, first, the usage 
of DNA testing in paternity investigations; and secondly, the inclu-
sion of insemination as a possible condition for establishing paternity. 
Accordingly, the Bill’s focus in this respect was, in part, on DNA-tech-
nique in general. The specific question of whether it should be possi-
ble to establish paternity by court judgment in respect of a sperm 
donor was also addressed. These two factors are considered in turn, 
below.

3.2 The use of DNA tests to establish paternity
In discussing the issue of incorporating DNA-testing into FB 1:5, the 
Minister pointed out that such tests have been used by the courts and 
social welfare authorities as evidence in establishing, and refuting, 
paternity since 1991. Moreover, since 1994, paternity investigations 
have been based entirely on DNA analysis.12 The tests are extremely 
accurate. In order for the National Board of Forensic Medicine to 
confirm that a man is the child’s father, the result of the DNA test 
requires a probablilty of at least 99.99%. In the view of the Govern-
ment, amending FB 1:5 to take into account existing DNA tech-
nique would ease the burden of evidence on the plaintiff in paternity 
cases by eliminating the need to prove that sexual relations have taken 
place. Moreover, since the technique was already used in the applica-
tion of law it was considered appropriate to reflect this by expressly 
providing for DNA-testing in the wording of FB 1:5.13

3.3 Paternity by court judgment for sperm donors
The question of whether it should be possible to establish paternity 
by judgment in relation to sperm donors was discussed in Part Six of 
the Bill. This situation could arise when paternity or parenthood can-
not otherwise be established through presumption or confirmation.14 
Three specific situations were raised in the Bill in this connection:

12 Prop 2004/05:137, p. 50.
13 Prop 2004/05:137, pp. 51 and 52.
14 Under FB 1:6 & FB 1:8, for example, paternity is presumed following ART when the 
male spouse or partner of the woman giving birth has consented to the treatment; Like-
wise under FB 1:9, parenthood is presumed following insemination when the female 
spouse or partner of the woman giving birth has consented to the treatment. Where it 
concerns unmarried heterosexual couples and female couples, however, the presumption 
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1.  When a donor has donated through a private arrangement for the 
purposes of home insemination, and the woman is single or in a 
relationship with another woman;

2.  When a donor has donated through a private arrangement, above, 
and the woman’s husband has not consented to the insemination 
or ART; and

3.  When donor insemination or ART has been carried out in accord-
ance with Swedish ART legislation but without a valid consent.15

The Government’s view in the Bill is that the establishment of pater-
nity should be seen as being in the child’s interests and that this, along 
with the child’s right to information about its origins should weigh 
heavily, irrespective of what a donor’s attitudes to fatherhood might 
be.16 This view is in contrast to earlier preparatory works, in which 
the Government had been sceptical about whether the forcing of 
paternity on a donor who had no intentions of being the child’s father 
could be in the interests of the child.17 It was also pointed out in the 
Bill that when paternity could be established, the child had a right to 
support, inheritance and the father’s name and that children born 
following assisted reproduction should not be worse off in these mat-
ters than other children. To this end, the Minister considered that a 
reasonable starting point should be that, irrespective of how the child 
had been conceived, paternity should be able to be established by 
court judgment. Moreover, even if it might sometimes be difficult to 
identify a private sperm donor, this should not prevent the possibility 
to try to have his paternity established.18

It could also be mentioned that, with reference to donors donating 
in accordance with Swedish ART legislation, it was pointed out that 
“a fundamental condition for the activity [of ART] is that a man who 
donates sperm can rely on the fact that the rules that apply will also 
be followed. A regulatory system which implies that the donor against 
his will could have his paternity established would lead to a reduced 
number of donors within the Swedish health services.”19

is not automatic and parenthood must still be established through confirmation in 
accordance with FB 1:4.
15 Prop 2004/05:137, pp. 52 and 53.
16 Prop 2004/05:137, p. 53.
17 Referring to prop 1984/85:2, p. 14.
18 Prop 2004/05:137, p. 53.
19 Prop 2004/05:137, p. 53.
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The conclusion subsequently reached by the Government, then, 
was that it should be possible to establish a sperm donor’s paternity 
through court judgment, provided that no one else could be regarded 
as the child’s father under FB,20 but that an exception should be made 
for men who donate in accordance with prevailing ART legislation.21

To summarise, the motivating factors behind the amendments to 
FB 5:1, were:

–  To make it easier to establish paternity without having to show a 
sexual relationship (DNA).

–  To make it possible for paternity to be established in relation to a 
donor in specific circumstances in order to satisfy the child’s inter-
ests in having a father; knowledge of the child’s origin; and also the 
right to support, inheritence and the father’s name. An important 
consideration in this regard was that the child should not be worse 
off than other children just because it was born though ART.

–  To protect donors who have donated in accordance with Swedish 
law from being subject to paternity claims (st 2 FB 1:5).

4 AN ACCOUNT OF SVEA COURT OF APPEAL 
JUDGMENTS T 7894-15 & T 7895-15

4.1 Background – as evident from the District Court 
judgments

The cases, above, concerned the establishment of paternity in relation 
to two siblings, SJ, born 2011 and JJ, born 2013. The childrens’ 
mother, AJ, had been raising the children alone since their birth. In 
2013, an anonymous tip was received by the local Social Welfare 
Committee pointing out AF as the childrens’ genetic father. A new 
paternity investigation was subsequently opened and in May 2014 
the social welfare counsellor acting on behalf of the children applied 
to the District Court, on the one hand, for a court order compelling 

20 Either through the presumption of paternity (FB 1:1), or through a spouse or partner 
consenting to ART (FB 1:6, 1:8, 1:9).
21 That is, even if, in an exceptional situation, it is found that the womans husband or 
partner has not consented to the ART treatment – thereby making it difficult to establish 
parenthood – it should not be possible to establish paternity through court judgment 
with respect to a sperm donor who has donated in accordance with the GIA. See prop 
2004/05:137, pp. 53 & 56.
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that AF undergo a genetic investigation and, on the other hand, to 
establish AF’s paternity with respect to both children.

4.2 Pleadings of the children
Both cases were heard in the District Court concurrently, without a 
main hearing.

In the case T 2213-14 (T 7894-15 in the Court of Appeal), in 
support of SJ’s application she pleaded that her mother, AJ, had in 
the (original) paternity investigation given the following information 
to the Social Welfare Committee: that SJ was conceived following a 
casual liaison with a man whose name AJ did not know; that the man 
in question told her he lived in Skåne and that he was on a work trip 
in the town where AJ lived; and that the man in question worked 
with computing or film. AF, the man who was pointed out as father 
through the anonymous tip, lives in Skåne and according to his 
LinkedIn profile works foremost with video production.

In the case T 2531-14 (T 7895-15 in the Court of Appeal), JJ 
pleaded that he was conceived through home insemination. His 
mother, AJ, found the donor on a site on the internet and she met the 
donor at a public place where the sperm was handed over. AJ was 
unable to provide the donor’s identity but had a name. The anony-
mous person who tipped off the authorities about JJ’s sister SJ, also 
pointed out AF as the father of JJ.

4.3 The defendant’s position
The defendant, AF, contested SJ’s and JJ’s pleadnings. He said he had 
never met their mother AJ in connection with her pregnancies in 
2010 or in 2012. In August 2014 he met AJ who was able to confirm 
that he was not one of the men she met in connection with becoming 
pregnant in 2010 or 2012. AJ attested to this in writing and sent it 
into the District Court in August 2014 together with a photograph 
of AJ and AF taken at the said meeting. AF stated that he had donated 
sperm at clinics in Sweden and in Denmark. He was aware that AJ 
had been to Denmark for insemination several times and said it was 
not impossible that his sperm could have been used at the Danish 
clinic and thereby resulted in SJ and JJ being born. AF asserted that 
as a sperm donor he has neither rights nor obligations in relation to 
children he has contributed to via a clinic. Nor was he obliged to 
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participate in a paternity investigation in relation to such children. AJ 
had done everything possible to avoid having a man involved in her 
family life and to establish paternity would not benefit either of the 
parties concerned. AJ had paid for the insemination in Denmark 
with the promise that the donor would be anonymous for 18 years.

4.4 Other information evident from the judgments
In November 2014, the District Court ordered that AF undergo a 
genetic examination and in April 2015 the result from the National 
Board of Forensic Medicine confirmed that AF was the genetic father 
of SJ and JJ with a probability of 99.999%.22

The mother of the children, AJ, provided statements in both cases 
but the content is not elaborated on in the judgments.

In AF’s closing pleadings he reiterated that he had never met AJ 
and that AJ had been to Denmark during the times of conception. 
AF confirmed that he had donated sperm in Sweden and Denmark 
and that in both countries he had been informed when he donated 
that he did not have any rights or responsibilities in relation to future 
offspring. He therefore denied all demands with respect to legal 
fatherhood. Moreover, he maintained again that neither of the parties 
would benefit from his paternity being established.

4.5 Judgments and grounds for the judgments
In August 2015, the District Court established that the defendant AF 
was the father of SJ and JJ.

The legal grounds for the judgments were based on FB 1:5, as 
follows:

–  If paternity is to be established via judgment, the Court shall 
declare a man father if a genetic investigation shows that he is the 
father.

–  FB 1:5 applies even with assisted reproduction.
–  According to FB 1:5, paragraph two, paternity cannot be estab-

lished via judgment for a man who is a sperm donor in accordance 
with the GIA but it shall be established in other cases, provided 

22 See respectively Målnr T 2213-14, AktBil 38 and AktBil 48; Målnr T 2531-14, Akt-
Bil 33 and AktBil 39.
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that no one else shall be presumed father in accordance with FB 
1:6 or FB 1:8.

It was also noted that the GIA is not applicable to insemination 
which takes place abroad.

In applying the law to the facts, the Court referred to the assertion 
of the Social Welfare Committee that SJ had been conceived through 
a sexual liaison with a man whom AJ didn’t know the name of, and 
that JJ was conceived following home insemination. It also observed 
that more information had come forward during the case, specifically, 
that AJ had during the times for conception been to Denmark for 
several insemination treatments. Notwithstanding this, the Court 
pointed out that is was clear from the investigation that AJ had not 
been the subject of insemination in Sweden in accordance with the 
GIA. It concluded, therefore, that there were no impediments for the 
establishment of paternity in accordance with FB 1:5. Since no other 
man could be presumed to be SJ’s father in accordance with FB 1:6 
or FB 1:8, the District Court found that there was no hindrance 
against ruling in accordance with FB 1:5 as pleaded. From the report 
of the National Board of Forensic Medicine AF had been determined, 
with a probability of 99.999%, to be the father of SJ and JJ. In light 
of this and what had come forward in the cases, the Court found that 
it had been shown that AF was SJ’s and JJ’s father. The plaintiffs’ case 
was therefore granted.

4.6 Response of the Court of Appeal and  
the Supreme Court

AF appealed the judgments of the District Court to the Svea Court of 
Appeal. The Court of Appeal rejected AF’s appeals, confirming the 
District Court’s judgments. AF, in turn, appealed to the Supreme 
Court which found, after going through the material, that there were 
no grounds to grant AF leave to appeal. The judgments of the Svea 
Court of Appeal therefore prevailed.
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5 ADDITIONAL FACTS CONTAINED IN  
THE COURT CASE FILES

5.1 Introductory remarks
In addition to the facts appearing in the judgments of both cases, 
there is a wealth of relevant information contained in the court case 
files from the District Court and the Court of Appeal that did not 
make its way into the judgments.

AF submitted a considerable amount of information to the Social 
Welfare Committee and to the courts which had relevance to the 
question of his paternity in relation to SJ and JJ. The material 
included information about AF’s donation activity in general and 
information refuting the assertion of the Social Welfare Committee 
that SJ and JJ could have come about as a result of a personal meeting 
between AF and AJ.

Additional information provided by AJ and by her legal represent-
ative concerned, inter alia, the names of the putative fathers; an 
account of AJ’s attempts to become pregnant at different clinics, and 
how these attempts coincided with the casual liaison in 2010 and the 
home insemination in 2012; and AJ’s willingness to provide to SJ and 
JJ information about the private donor and the donor codes in rela-
tion to the clinic donor so that they could trace their origins in the 
future.

In this Part, an account of the information contained in the court 
case files is summarised in an attempt to gain a deeper understanding 
about the way in which the unique circumstances of the case unfold-
ed.23

5.2 Information provided by AF

5.2.1 Additional facts regarding AF’s donation activity in general

As regards AF’s donation activity, it is clear already from one of the 
summons applications that in addition to donating to clinics in Swe-
den in the 90s, and to clinics in Denmark, AF confirmed that he has 
also donated privately. It was also made clear that AF has a policy not 
to donate to single women. The only donations he has made have 

23 See footnote 2, above, re the case files. A list of the documents referred to may be 
found in the Appendix at the end of this article.
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been to lesbian couples who had planned step-child adoption.24 This 
was reinforced by AJ on at least two other occassions.25

When AF donated in Sweden in the 90s he was told that his ano-
nymity would be protected.26

In relation to AF’s donations as an open-donor to a Danish sperm 
bank, which were made over several years, AF stated on several occa-
sions that his anonymity had been guaranteed until any offspring 
turn 18. He was also told that he would have no rights or responsibil-
ities in relation to such offspring.27

AJ emphasised that he had donated sperm to help others,28 and 
that all of his donations – both in clinics and privately – are “open 
donations” so that any future offspring will be able to contact him 
when they are adults.29

5.2.2 Could SJ and JJ been conceived following a personal meeting 
between AF & AJ?

As to the assertion by the Social Welfare Committee that SJ and JJ 
came about as a result of a personal meeting between AF and AJ, this 
was categorically denied by AF. His position is evident from at least 
eight documents in the court file. AF maintained repeatedly that he 
had never met AJ before 30 August 2014, i.e. after the birth of both 
children; that he has not had sexual intercourse with, or donated 
sperm to AJ; and that, therefore, he was NOT one of the men who 
through personal meetings could have made AJ pregnant.30 In addi-
tion, AF asserted that when he did meet AJ, she confirmed that AF 
was not one of the men she met in conjunction with becoming preg-
nant in 2010 and 2012. This was, moreover, attested to in writing by 
AJ and sent to the Court along with a photograph taken of AJ and AF 

24 Målnr T 2213-14, AktBil 2.
25 Målnr T 2213-14, AktBil 14 & AktBil 18.
26 Målnr T 2213-14, AktBil 14, AktBil 50 & AktBil 56; Målnr T 2531-14, AktBil 41 
& AktBil 47; and Målnr T 7895-15, AktBil 4.
27 Målnr T 2213-14, AktBil 14, AktBil 40, AktBil 50 & AktBil 56; Målnr T 2531-14, 
AktBil 31, AktBil 41 & AktBil 47; and Målnr T 7895-15, AktBil 4.
28 Målnr T 2213-14, AktBil 50; and Målnr T 2531-14, AktBil 41.
29 Målnr T 2213-14, AktBil 14, AktBil 28 & AktBil 50; and Målnr T 2531-14, AktBil 
18 & AktBil 41: and Målnr T 7895-15, AktBil 4.
30 Målnr T 2213-14, AktBil 13, AktBil 28, AktBil 33, AktBil 40 & AktBil 50; Målnr T 
2531-14 AktBil 11, AktBil 18, AktBil 26, AktBil 31 & AktBil 41; Målnr T 7895-15, 
AktBil 4.
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together on the day they met in order to avoid any doubt as to which 
man she was referring to.31

AF also referred to information that AJ had provided in which she 
stated that she met her private donor in 2012 at IKEA in Linköping, 
and that the man who she had her liaison in with in 2010 drove her 
from Stockholm to AJ’s home town. In this regard, AF affirmed that 
he had neither been in Linköping nor to AJ’s home town during the 
past 10 years.32

Throughout the proceedings, AF maintained that CJ and JJ had 
been conceived from insemination treatment at a clinic. Moreover, he 
believed it was clear from the information which forms the founda-
tion of the paternity investigation that AJ had insemination treat-
ment at a clinic in Denmark during the same conception times under 
which she became pregnant. To this end AF concluded that it was 
possible that his sperm could have been used for the clinic insemina-
tions which could have resulted in the birth of SJ and JJ, particularly 
since he had also donated to a clinic in Denmark.33

5.2.3 Regarding the DNA tests and consequence of paternity

When the DNA test results were available, AF accepted them and 
acknowledged that the DNA tests show that he is the genetic father 
of SJ and JJ.34 However, AF maintained his position that the only 
way SJ and JJ could have been conceived was through insemination 
at a clinic. He further asserted that he had donated to the clinics on 
the ground that he would never have any rights or responsibilities in 
relation to future donor offspring, and therefore contested any 
demands for having his paternity established in respect of SJ and JJ.35

5.3 Information provided by AJ

5.3.1 Names of the putative fathers

Prior to the anonymous tip which was handed in to the Social Wel-
fare Committee pointing out AF as CJ and JJ’s genetic father, AF’s 
name had not been raised in relation to the paternity investigation. 

31 Målnr T 2213-14, AktBil 33; and Målnr T 2531-14, AktBil 26.
32 Målnr T 2213-14, AktBil 18.
33 Målnr T 7895-15, AktBil 4.
34 Above.
35 Above
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From information given to the Social Welfare Committee by AJ dur-
ing the original investigation concerning the father of SJ, it is evident 
that AJ believed that the man with whom she had the sexual liaison 
in 2010 and which she had thought might have resulted in the birth 
of SJ was called “Lars”. AJ reported that “Lars” drove a dark blue 
Volvo V70.36

As regards the paternity investigation in respect of JJ, AJ specified 
that the man who provided her with sperm for the home insemina-
tion in 2012 was called “Peter”. “Peter” gave AJ his telephone number 
and also told her that he was a sperm donor at the hospital in 
Linköping.37

Here, it could be mentioned that it was not disputed in the inves-
tigation that, while AF’s name is not “Lars” or “Peter”, AF did own a 
dark blue Volvo V70 (as did “Lars”).

5.3.2 An account of AJ’s attempts to become pregnant

In addition to the accounts given by AJ of her sexual liaison in 2010 
and her home insemination attempt in 2012, she provided informa-
tion about her attempts to become pregnant with the help of insem-
ination at different clinics, including Storkkliniken in Denmark. AJ 
reported via her legal representative that when she became pregnant 
in 2010 she did not know if it was as a result of her visits to the clinic 
or her sexual liaison because the treatment occurred during the same 
period. SJ was born in the spring of 2011.38 AJ stated that she trave-
led again to a clinic in Denmark for insemination in January and July 
2012. During this time she also found a private donor on the internet 
who she met at IKEA in Linköping (not her home town). Shortly 
after, when AJ found out that she was pregnant she, once again, did 
not know if it was due to the latest treatment at the clinic or to the 
home insemination.39

Much of the information above was repeated in a statement made 
to the Svea Court of Appeal in April 2016.40

36 Målnr T 2213-14, AktBil 4. No name was provided when the investigation was 
re-opened in 2013, but the information provided by AJ was otherwise consistent with 
what she provided in 2011. On this, see Målnr T 2213-14, AktBil 5.
37 Målnr T 2531-14, AktBil 3.
38 Målnr T 2213-14, AktBil 16.
39 Above.
40 Målnr T 7894-15 and Målnr T 7895-15, AktBil 17.
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Finally, according to AJ, the reason she sought out a donor for 
home insemination in addition to traveling to Denmark was because 
she had received a tip that fresh sperm was more effective than frozen 
sperm. She therefore looked for and found a donor on the internet. 
AJ empasised that she did not have sex with the donor.41

5.3.3 Re CJ’s and JJ’s right to information about the donor

Through her legal representative, AJ stressed that she has no problem 
with the children finding out about their origins when they are 18 
years old. She said she had received the donor codes from the clinic 
and the contact information from the private donor (a.k.a. “Peter”).42 
To this end it is important to note that receipts from, inter alia, Stork-
kliniken in Denmark were also attached for the court file. It is clear 
from the description on these receipts that the sperm used when AJ 
underwent insemination treatment in Denmark was from an “open 
donor”.43

6 DISCUSSION

6.1 The Court’s approach
It is noticeable from the information provided, above, that many new 
facts come to light after perusing the court case files. Assuming the 
obvious, that the Court must have familiarised itself with the entire 
court file, the question must be asked: How did the Court come to 
the conclusion that AF was the father of SJ and JJ in accordance with 
FB 1:5?

What is unmistakeable from the Court’s grounds for the judg-
ments and its application of the facts in Part 4.5, above, is that it 
chose a restrictive, literal interpretation of the wording of the provi-
sion and applied the law accordingly. In light of the interpretation 
method chosen, the Court’s reasoning in relation to the facts pre-
sented was excellent. It was logical and followed the letter of the law 
precisely. There is no question that, on its face, the facts and the FB 
1:5 prerequisites for establishing paternity by court order fit together 

41 Målnr T 2213-14, AktBil 53; and Målnr 2531-14, AktBil 44.
42 Målnr T 2213-14, AktBil 16.
43 Målnr T 2213-14, AktBil 53; and Målnr 2531-14, AktBil 44. As regards “open 
donor”, this refers to a donor who, while anonymous at the time of treatment, is pre-
pared to be contacted once the offspring are 18 years of age.
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perfectly. According to FB 1:5, paragraph one, if a man’s DNA-test 
shows that he is the father of a child, the Court shall declare him the 
father: according to the conclusive results of AF’s DNA-test, he was 
shown to be the father of SJ and JJ. The fact that FB 1:5 applies even 
with ART was of little significance in this case because the first pre-
requisite – establishing a genetic connection – had already been ful-
filled. Nor did it matter whether or not AF and AJ had had a sexual 
relationship, which had been maintained by the Social Welfare Com-
mittee, because the DNA-test result is arguably the alpha and omega 
of FB 1:5. All that was standing in the way between AF and the 
establishment of paternity was the exception in FB 1:5, paragraph 
two i.e., that paternity cannot be established via court judgment for a 
man who donates sperm in accordance with Chapters 6 or 7 of the 
GIA. The wording of the law here is clear. There was no way around 
this because, from all accounts, AF was a sperm donor in Denmark 
and AJ had treatment in Denmark where the GIA does not apply. 
Moreover, since there was no one else who could be presumed SJ’s or 
JJ’s father in accordance with FB 1:6 or FB 1:8, the Court was able to 
determine that AF’s paternity could be, and therefore shall be, estab-
lished in accordance with FB 1:5, paragraph one. This was achieved 
in line with the letter of the law, without the need to ponder too 
much. By restrictively applying a number of selective facts from the 
court file – which completely fit the wording found in FB 1:5 – the 
paternity of AF was, thus, established in an apparently water-tight 
case.

The literal approach used by the Court would have been absolutely 
perfect in a “run of the mill” informal sperm donation case in which 
an identifiable but hoping-to-remain-secret donor hands over sperm 
to a woman who carries out a home insemination which gives rise to 
a child who will be raised without a father. These cases, however, in 
no way resemble a “run of the mill” private sperm donation case. This 
is obvious from the court case files which contain a wealth of infor-
mation to the contrary.

The Court’s usage of a literal approach alone in these cases is 
remarkable because there was a rich pool of additional facts which, 
taken together, were sufficient to throw doubt on the conclusions of 
the Social Welfare Committee and on the assumptions that appear to 
underpin the judgments. If the information provided by AF and AJ 
was, in fact, true – and there is no indication from the court files that 
this is impossible – wouldn’t it have been more appropriate to look 



334 Jane Stoll

closely at the preparatory works in order to see whether such a situa-
tion was contemplated when the law was amended or whether it 
might perhaps be motivated to see whether there could be, in light of 
the unique circumstances, any way around the strict application of 
the legislation? The consequences of a paternity judgment were sig-
nificant for all concerned. Yet there is no indication from the judg-
ments that the purpose behind the amendments to FB 1:5 was con-
sidered. This conclusion is reasonable since the judgments contain no 
reference to the legislative preparatory works or the purpose of the 
provision at all.

6.2 An alternative approach

6.2.1 Indications that a teleological interpretation of the legislation 
might have been helpful

In light of the unique facts and circumstances of the cases at hand, a 
more appropriate way for the Court to resolve the question of pater-
nity might have been to complement the literal approach it used with 
a teleological interpretation of the amendments to FB 1:5. In such a 
case, the Court might well have come to the same conclusions. Such 
an approach would have, however, opened the possibility for the 
Court to consider whether an analogical application of the provision 
should or could be made to more accurately reflect its purpose. Sev-
eral factors evident from the court files, accounted for in Parts 5.2 
and 5.3, above, support the argument that a closer examination of the 
purpose behind FB 1:5 was warranted in this situation. These factors, 
together, form a credible alternative narrative of AJ’s and AF’s circum-
stances to the facts presented and relied on to form the basis for the 
judgments. To this end, the facts deserved closer scrutiny, particularly 
since there was so much at stake for AF, AJ and AJ’s children. At the 
very least, the additional information was sufficient to cast doubts on 
claims that SJ and JJ were conceived following personal meetings 
between AF and AJ, further supporting the possibility that the chil-
dren were conceived at a sperm clinic in Denmark. This in turn 
should have raised the question of whether there was any scope to 
apply FB 1:5, paragraph two, analogically. After all, AF had already 
accepted the results of the DNA test showing that he was the genetic 
father of the children, so these cases, ultimately, turn on the fact that 
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AJ did not have treatment in Sweden, and that AF donated sperm in 
Denmark.

6.2.2 Indications that the FB 1:5 amendments were aimed at 
Swedish donors who donated in Sweden

Notwithstanding the wording of FB 1:5, paragraph two, there are 
indications that the FB 1:5 amendments were intended to apply to 
Swedish donors who donate in Sweden. The purpose of the amend-
ments, as discussed in the legislative preparatory works, was explored 
in Part 3, above. In this connection, reference was made to older 
Swedish cases regarding the establishment of paternity following 
donations made in Sweden, by Swedish donors, who had donated 
privately for home insemination. All discussion concerning this issue 
suggests that a driving force behind the amendments to FB 1:5 was to 
prevent situations in which private sperm donors, in Sweden, could 
avoid having their paternity established in situations where the Swed-
ish-born offspring would otherwise be fatherless. In other words, the 
purpose was to – where possible – ensure that the child’s interests in 
having a father could be met, even after informal sperm donation.

To this end, the preparatory works also differentiated between 
donors who donate privately and donors who donate in accordance 
with the prevailing law. The former situation had negative conse-
quences in relation to the child’s legal status and the child’s right to 
information about origins if the recipient of the sperm was unmar-
ried. It was these situations that the legislator sought to avoid by 
amending the Swedish law to ensure that, in the absence of a pre-
sumed father, it would be more difficult for private sperm donors 
who chose to donate outside of the law to avoid the responsibilities 
that are attached to procreating.

There is no indication from the preparatory works to the FB 1:5 
amendments that the Government, and in turn the legislator, was 
seeking to prevent or discourage Swedish donors donating legally 
abroad, or Swedish single women from going abroad to receive treat-
ment.

6.2.3 Treatment and donation occurred at a Danish clinic, not 
through informal sperm donation in Sweden

The information on the court files suggests that AF’s sperm donation 
was not informal, nor did it take place in Sweden. Rather, it was an 
accepted fact that AF donated sperm in Denmark. Moreover, evi-
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dence was presented that AJ had been to Denmark for insemination 
treatment at a clinic and that these visits coincided with her becom-
ing pregnant. It was therefore possible that AJ had been inseminated 
with AF’s sperm in Denmark, at a clinic operating in accordance with 
Danish law. CJ and JJ could, thus, have been conceived at a clinic in 
Denmark. This is not the sort of situation contemplated in the pre-
paratory works as inappropriate or in need of preventing through an 
amendment to FB 1:5. If AF and AJ had both been living in Den-
mark, Chapter 5, Section 28, of Børneloven would have been applied 
and the establishment of paternity would never have been an issue.

6.2.4	CJ	and	JJ	could	find	out	the	identity	of	the	donor	in	the	future

The preparatory legislative works also emphasised that the impor-
tance of establishing paternity is in part due to the child’s right to 
know about its origins. It is clear from the court files that all of AF’s 
donations in Denmark had been made as an “open doner” to enable 
future offspring to trace him when they are adults. Moreover, in Den-
mark, AJ had been inseminated with the sperm of an “open donor”. 
She was in possession of the donor codes and said that she would 
provide them to CJ and JJ when they were older so that they could 
trace the donor. Thus, CJ and JJ would have been able to find out 
about their origins under same conditions as Swedish donor offspring 
who have been conceived in accordance with the GIA. This, along 
with the factors mentioned in 6.2.2 and 6.2.3 should have been suf-
ficiently interesting for the Court to trigger off a deeper investigation 
into the purpose of the law in order to see whether there was any 
room for an alternative interpretation to the one it undertook.

6.2.5 Guarantee against future paternity claims

Perhaps the most convincing information calling for a teleological 
interpretation of FB 1:5, however, is AF’s contention that he had 
received a guarantee that he would have no rights or responsibilities 
in relation to any future children that might be born from the sperm 
he donated at the Danish clinic. This in effect amounts to a guarantee 
that there would be no paternity claims in the future in relation to 
any of these offspring. AF also stated that he donated in reliance of 
this guarantee. Assuming he donated in accordance with Danish law 
– which is the most likely scenario since AJ’s treatment was shown to 
have taken place in a known Danish clinic – the Danish law applies. 
As was shown above, the Danish Børneloven contains the same 
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exception for Danish sperm donors donating under Danish law as the 
GIA makes for Swedish donors donating under Swedish law.

While there was no express discussion in the preparatory works 
concerning sperm donors who donate, lawfully, across borders, it was 
made absolutely clear that sperm donors donating in accordance with 
the prevailing ART law should be protected from paternity claims, 
hence the addition of FB 1:5 paragraph two to the provision. The 
explanation for the amendment was that a fundamental condition for 
the activity of sperm donation is that the men who donate can do so 
in reliance that the rules will be followed. As mentioned, this was 
discussed in the context of Swedish law. Even so, it is difficult to con-
template, given such a firm position in the preparatory works, that 
the view emphasising the importance of reliance was intented to be 
confined to the protection of Swedish donors donating lawfully in 
Sweden.

6.2.6	The	possible	effect	of	access	to	treatment	in	Sweden

It must be pointed out that the outcome of these cases was in no way 
affected by the fact that AJ was a single woman who could not at the 
time access ART in Sweden. It is clear from the Court’s reasoning that 
this had no bearing on its judgments. Accordingly, if these cases had 
instead been heard after single women received the right to access 
ART in Sweden,44 the result would still have been the same – i.e., a 
paternity investigation would have ultimately resulted in the Court 
establishing AF as the father of SJ and JJ in accordance with FB 1:5.

If, by contrast, AJ would have had the right to access insemination 
treatment in Sweden, and if she would have exercised this right, there 
would not have been a case at all. AJ would have been able to show 
the Social Welfare Committee that she had received ART treatment 
in accordance with the GIA, and the paternity investigation would 
have come to an end on that basis. AF’s paternity would, thus, not 
have been in question.

Now that single women do have access to ART in Sweden, pater-
nity cases, such as those examined in this article, might be less likely 
because fewer women will have the need to resort to home insemina-
tion or to treatment in other jurisdictions in order to have a child. 
Even so, the fact that single women have the right to ART does not 
imply that this right will prevent women – whether they are single or 

44 See footnote 1, above.
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in a partnership – from going abroad, or from entering into private 
arrangements for the purposes of home insemination, in an attempt 
to alleviate their childlessness. ART under the GIA is not a viable 
option for single women or couples who want an anonymous donor 
or for women who would not otherwise meet the requirements for 
ART in Sweden. Thus, factors relating to access are irrelevant to the 
potential plight of Swedish sperm donors who donate in accordance 
with Danish law, or who donate privately for home insemination. If 
a donor subsequently becomes the subject of a paternity investigation 
in Sweden, and if a DNA test shows that he is the father of the child 
in question, the outcome will be the same as long as the Court 
chooses a literal approach to FB 1:5.

6.2.7 An analogical application of FB 1:5, paragraph two

As an alternative to carrying out a strict literal interpretation and 
application of FB 1:5, above, the Court could have examined the 
provision in light of its purpose. If it had done so, it might have come 
to the conclusion that an analogical application of FB 1:5, paragraph 
two, should have been made. This would have meant that, instead of 
applying the provision in a strict literal sense according to the word-
ing found in paragraph two, i.e.

[p]aternity cannot be established through court judgment with respect 
to a man who is a sperm donor in accordance with Chapter 6 or 7 of 
the Genetic Integrity Act (SFS 2006:351).

the provision could have been applied to reflect the corresponding 
Danish law i.e.

[p]aternity cannot be established through court judgment with respect 
to a man who is a sperm donor in accordance with Chapter 5, Section 
28, Børneloven (LBK nr 1817 af 23/12/2015).

The result of such an application would have been that SJ and JJ 
would have had no legal father – something which their mother, AJ, 
had intended from the outset – and the children would have been 
able to trace their donor, who from all accounts happens to be AF, 
sometime in the future if they so desired.
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7 CONCLUDING REFLECTIONS

It has been shown, above, that one of the intentions behind the 
amendments of FB 1:5 was to prevent sperm donors from donating 
irresponsibly. This resulted in amendments to FB which expressly 
extended the scope of potential fathers to include donors, and which 
made it possible to establish paternity through court judgment if a 
genetic test reveals that a man is the child’s father. A new paragraph 
was also added to FB 1:5 to ensure that donors who have donated in 
accordance with the GIA would be protected from paternity claims.

The Svea Court of Appeal judgments, T 7894-15 and T 7895-15, 
send a clear message that Swedish sperm donors who donate lawfully 
in Denmark cannot expect the same protection offered by FB 1:5, 
paragraph two, as Swedish sperm donors who have donated in Swe-
den under the GIA. By analogy, of course, this applies also to Swedish 
donors donating in other jurisdictions. This could be regarded as 
alarming since all sperm donors donating in accordance with the law 
in Denmark – and no doubt other jurisdictions – are given a promise 
that their donations will not give rise to future paternity claims. 
While it is obvious that donors should be able to rely on such prom-
ises, knowing that their information is protected and would never be 
released by the sperm clinics, it appears that donors now have well-
founded reasons to exercise caution.

In the cases at hand, it is clear from the literal interpretation made 
by the Court, that all of the requirements needed for establishing 
paternity under FB 1:5 were met. Considering the gravity of the con-
sequences for the parties concerned, however, a more thorough analy-
sis by the Court was motivated. This could have been achieved 
through a teleological interpretation of the provision and, if appro-
priate, an analogical application of FB 1:5 could have been made.

The facts of the cases examined were highly unusual and it is 
unlikely that similar situations would arise often. Nevertheless, the 
combination of the 2005 amendments to FB 1:5, existing DNA-tech-
niques and curious anonymous tipsters leaves donors vulnerable. 
Given the right conditions, it would appear that it is possible to 
establish the paternity of any sperm donor who has not donated in 
accordance with Chapters 6 or 7 of the GIA.
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APPENDIX

Målnr T 2213-14 – Documents from case file

AktBil/
Attach-
ment

Document Date 
(stamped)

2 Summons application 2014-05-07
4 “MF-Protokoll” for paternity investigation dated 

2011-04-26
2014-05-07

5 “MF-Protokoll” for paternity investigation dated 
2013-03-27

2014-05-07

13 AF’s statement of opposition in relation to DNA 
test

2014-06-18

14 AFs letter to the investigating officer, Social 
Welfare Committee dated 2013-08-28

2014-06-18

16 Letter dated 2013-09-05 from AJ’s legal 
representative to the Social Welfare Committee 
(attn KE) regarding fatherhood

2014-06-18

18 Letter from AF to the investigating officer, Social 
Welfare Committee, 2013-12-08, regarding 
opinions about the investigation,

2014-06-18

28 Undated statement of AF 2014-07-25
33 Statement of AF dated 2014-09-11 in which he 

contests the DNA test
2014-09-12

38 Minutes of District Court ruling re DNA-test 2014-11-18
40 Appeal of AF contesting the District Court’s 

judgment to order a DNA test, dated 2014-12-06
2014-12-10

48 DNA-test result from the National Board of 
Forensic Medicine

2015-04-28

50 Statement of AF dated 2015-05-11, in which he 
responds to the results of the DNA test

2015-05-13

53 Statement of AJ dated 2015-05-29 regarding the 
establishment of paternity in relation to the 
children

2015-06-01

56 AF’s Statement of Appeal of District Court’s 
judgment (2015-08-12) dated 2015-08-31

2015-09-01
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Målnr T 2531-14 – Documents from case file

AktBil/
Attach-
ment

Document Date
(stamped)

3 “MF-Protokoll” for paternity investigation dated 
2013-03-27

2014-05-07

11 AF’s statement of opposition in relation to DNA 
test

2014-06-23

18 Undated statement of AF 2014-07-25
26 Statement of AF dated 2014-09-11 in which he 

contests the DNA test
2014-09-12

31 Appeal of AF contesting the District Court’s 
judgment to order a DNA test, dated 2014-12-06

2014-12-10

33 Minutes of District Court ruling re DNA-test 2014-11-18
39 DNA-test result from the National Board of 

Forensic Medicine
2015-04-28

41 Statement of AF dated 2015-05-11, in which he 
responds to the results of the DNA test

2015-05-13

44 Statement of AJ dated 2015-05-29 regarding the 
establishment of paternity in relation to the 
children

2015-06-01

47 AF’s Statement of Appeal of District Court’s 
judgment (2015-08-12) dated 2015-08-31

2015-09-01

Målnr T 7894-15 & Målnr T 7895-15 – Documents from case file

AktBil/
Attach-
ment

Document Date
(stamped)

4 Complementary information sent by AF to Svea 
Court of Appeal dated 2015-11-02

2015-11-04

17 Statement of AF dated 2016-04-13 2016-04-13


